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BY-LAWS VERSUS STATUTE. 

carefully drafted set by-laws excellent thing for any bank 
have. There are many instances where properly drawn by-law, con- 
sistently followed the bank, will protect from liability which 
might otherwise subjected. The bank, however, must not place 
too great reliance upon the efficacy its by-laws. This particularly 
true when the by-laws conflict with some statutory provision force 
the state where the bank located. 

the case the City Savings and Trust Company Branchieri, 
recently decided the Supreme Court Mississippi, and published 
full this issue, have instance by-law providing one thing and 
statute providing something directly opposite. this case the bank 
followed its by-law and ignored the statute and the result was judgment 
against the bank for $1,082.42. The by-laws provided effect that 
deposits might paid persons producing pass book issued the 
bank, and that payments the legal representatives deceased de- 
positor should valid. The exact wording the by-laws question 
was follows: 

All drafts drawn account deposits made the bank must 
made the depositors personally, his her order writing, 
and the production the pass book; but all payments made the 
person producing the depositor’s book shall valid and good. the 
event the pass book lost, the bank should notified once. 

the decease any depositor, the amount standing the 
credit the deceased shall paid his her legal 

These by-laws are not set forth the opinion written the court. 
are indebted for them Mr. Birchett, Vicksburgh, Miss., 
who appeared attorney for the plaintiff this case and who kindly 
forwarded typewritten copy the by-laws. 

The statute, which has already been referred to, provided that ex- 
ecutor administrator appointed another state country might 
receive and give valid acquittance for any property the deceased, 
the state Mississippi, after filing the office the clerk the chancery 
court that county Mississippi where the property located, 
certified copy the record his appointment and qualification. 

The facts show that one the depositors the defendant bank died 
March 4th, 1911. 


1916 
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March 23rd trust company Lexington, Ky., was appointed 
administrator the estate the deceased and qualified such under 
the laws the state Kentucky. 

March 28th the plaintiff, who was the son the deceased depositor 
called the defendant bank and informed that was his intention 
take out letters administration upon his father’s estate, that 
would able collect the deposit. April 14th the defendant bank 
paid draft drawn upon the Kentucky administrator for $1,082.42, 
the entire amount deposit, which draft was attached the depositor’s 
pass book. 

April 27th the plaintiff was appointed administrator the estate 
and qualified such under the laws Mississippi. the same day 
went the defendant bank, presented his letters administration and 
demanded that the bank pay over him the deposit. was then in- 
formed that the bank had already paid the deposit the Kentucky 
administrator. The plaintiff thereupon instituted this suit. 

appeared that the foreign administrator had not complied with the 
provision the Mississippi statute above mentioned, that say, 
had not, the time payment the deposit, filed the clerk’s office 
the certified copy the record its appointment and qualification, 
required the statutory provision. appeared that the certified copy 
was filed two years after the money was collected, but its was held that 
this was ineffective protect the defendant bank making the payment. 
The result was that the defendant bank was obliged pay the amount 
the deposit over again the administrator properly appointed and duly 
qualified under the laws Mississippi. 

CHECKS LOST THE 


The story how collecting bank incurred loss more than $3,000 
result unbusiness-like methods collecting checks deposited with 
told recent decision the New York Court Appeals, 
Heinrich First National Bank. The opinion the court 
printed full among the legal decisions this issue. The case in- 
volves checks lost transit through the negligence the Post Office 
employees, and the determination the court should considerable 
interest bankers. points out clearly that behooves bank 
take immediate action when discovers that checks which has for- 
warded for collection have gone astray the mail. Perhaps the best 
way bringing the situation here involved before the reader set 
out the facts chronological order. Let the reader who interested 
ask himself what course action would adopt under similar circum- 
stances. 

April and 22nd, 1912, one the depositors the defendant 
bank deposited his credit two checks aggregating amount $3,003. 
The checks were received the defendant bank and credited the 
depositor’s general account. 
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April 23rd, 1912, promissory notes similar amount the checks 
made the depositor were presented the defendant bank, where 
their terms they were payable. The defendant bank marked the 
notes paid, and applied the deposit above mentioned their discharge, 
although the checks had not yet been collected. 

the same date, April 23rd, 1912, the checks, which were drawn 

bank Riverhead, I., were forwarded the defendant bank 
its correspondent Philadelphia for collection. 

May 3rd, 1912, the defendant was notified that the checks had 
not been received the Philadelphia bank and discovered that they 
had been lost transit. 

May 8th, 1912, the defendant bank notified its depositor the 
fact that the checks had been lost. 

May 15th, 1912, the drawer stopped payment. seems that the 
drawer told the defendant bank that, upon being advised the drawee 
bank that the checks had not come in, duplicate checks would fur- 
nished. This promise, however, was not kept. 

June 5th, 1912, the drawer the checks became bankrupt and the 
defendant bank then charged the amount the checks back against 
the depositor’s account. The depositor assigned his rights the matter 
and his assignee commenced this action against the bank, claiming that 
the loss should borne the bank and not the depositor. 

Several later, February, 1913, the envelope containing the 
checks was discovered behind radiator the Post Office Phila- 
delphia. This fact particularly mentioned for the purpose showing 
how important letters sometimes astray result negligence 
the part Post Office employees. 

Between May 3rd, 1912, the date which the defendant bank became 
aware the fact that the checks had been lost and June 5th, 1912, the 
date which the drawer the checks became bankrupt, the defendant 
bank took active steps for its own protection. All did was tell 
the depositor two three times that would have obtain duplicate 
checks. The court makes particular note the fact that the defendant 
bank made attempt collect the checks lost paper. 

was decided that these circumstance the loss would have 
borne the defendant bank. The checks were credited the depositor 
cash and were indorsed him without restriction. The defendant 
did not hold the checks mere agent for collection, but became the 
actual owner them. transmitting them for collection was acting 
its own behalf and not behalf the depositor. adopted the 
Post said the court, one the agencies for transmission, 
and through the negligence the Post Office the checks were lost. 
The consequences that negligence are not visited upon the de- 
positor any more than the loss had occurred through the negligence 

may mentioned that, with reference the collection lost 
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checks, the Negotiable Instruments Law provides follows: 
bill lost destroyed wrongfully obtained from the person 
entitled hold it, protest may made copy written particulars 

bank should keep mind the fact that its obligation the matter 
collecting check does not terminate upon its placing the check 
the mail. the check not heard from within reasonable time the 
bank under absolute duty make inquiries for the purpose 
ascertaining why the amount has not been remitted. case like the 
one under discussion, where the bank becomes the owner the check, 
should make such inquiry for its own protection, and where finds 
out, has reason believe, that the check has been lost transit 
should not the bank this case did and waste valuable time 
endeavoring secure duplicate checks signed the drawer. should 
take advantage the provision the Negotiable Instruments Law 
quoted above, and protest the check, using copy the check place 
the original. then position take legal steps, necessary, 
compel either the drawer the indorser pay. 

FIELD STORAGE WAREHOUSING. 


The possibilities legal entanglements, which lurk field storage 
warehousing, are brought out recent decision Supreme Court 
Errors Connecticut, wherein the People’s Bank Buffalo appears 
claimant and the Indemnity Company appears defendant. 

the ordinary warehousing transaction the warehouseman must 
have actual possession the goods before warehouse receipts can 
issued. transaction which comes under the head field storage 
warehousing the goods remain the possession the owner. But, 
make the transaction valid, the goods covered the warehouse receipts 
must segregated marked such manner put third persons 
notice that they are subject lien pledge. 

The Connecticut decision referred above published full this 
issue. The facts show that lumber company Buffalo, desiring 
borrow money lumber standing its premises, entered into 
arrangement with warehousing company, whereby the lumber company 
executed lease its premises the warehousing company and the 
latter appointed one the lumber company’s employees custodian the 
lumber. company then, that June 9th, 1909, 
issued three warehouse receipts, covering 1,750,000 feet lumber stored 
the lumber company’s yards. The receipts agreed deliver the 
lumber the People’s Bank Buffalo upon payment charges, the 
bank named receiving the receipts collateral security for money ad- 
vanced the lumber company. The bank then obtained from the 
defendant indemnity company bond securing against any loss which 
might result from the negligence dishonesty the warehousing 
company. 


25 
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The lumber company, with knowledge the warehousing company, 
purchased and piled lumber its yard from time time and sold 
from time time, sales being made indiscriminately from all piles 
the yard, that October 25th, 1910, there was left only 200,000 feet 
lumber the yard, which was there when the warehouse receipts 
were issued. the date mentioned, the lumber company being insol- 
vent and its president having disappeared and its obligations the bank 
not having been paid, the bank took possession all the lumber then 
the company’s yard. October 1910, receiver the lumber 
company was appointed the United States District Court. 

The lumber was subsequently sold and the bank’s claim was com- 
promised agreement between the parties interested, under which 
compromise the bank received the sum $4,571.58. The amount 
originally advanced the bank the lumber company was more than 
$25,000. The bank thereupon filed its claim against the indemnity 
company, which that time was the hands receiver. was 
held that the bank was entitled have its claim allowed, after deducting 
the amount which had received result the compromise. 

The bank time acquired lien upon the lumber which considered 
its security for the loan. stated the plan here adopted known 
field storage warehousing, and when properly carried out the holder 
the warehouse receipts acquires valid lien. But one the essential 
features this arrangement that the pledged goods must segregated 
from other goods the pledgor, marked tagged give third 
parties notice the pledgor’s rights. has been pointed out above, 
this requirement was not observed. 

The bank’s failure acquire lien was due the warehouse com- 
pany’s neglect take possession properly mark the pledged lumber. 
Upon this reasoning was decided that the bank was entitled hold 
the indemnity company upon its bond. 

FIRE INSURANCE POLICY COLLATERAL. 

recent decision the Supreme Court North Dakota, have 
presented the question the validity transaction involving 
the pledge fire insurance policy with bank, collateral security 
for loan. 

The case referred Hecker Commercial State Bank Car- 
rington, and will found among the legal decisions this issue. 

The decision entitled the attention bankers who loan upon the 
security fire insurance policies. briefly state the facts, appears 
that certain milliner, operating retail business Carrington, 
became indebted the defendant bank for money borrowed. 
security for the note, which she gave for the loan, she delivered the 
bank policy fire insurance covering her stock and store fixtures. 
This occurred about March 12th, 1912. January 3rd, 1913, the 
insured property was destroyed fire, and the same date the insured 
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delivered the bank formal assignment the policy enable 
collect the proceeds thereof. The bank did collect the proceeds and 
applied the same the satisfaction its claim against the insured. 
Subsequently March 13th, 1913, the insured was adjudged bank- 
rupt, whereupon the trustee bankruptcy commenced this action 
against the bank recover the amount which had had retained out 
the proceeds the insurance policy. One theory upon which was 
attempted support the action was that policy fire insurance cannot 
pledged mere oral agreement. was contended that inasmuch 
there was written assignment the policy until after the loss had 
occurred, the pledge the policy with the bank was invalid. was 
held that there was merit this contention, and that policy fire 
insurance can legally and effectively pledged mere delivery the 
instrument the pledgee without any writing. 

was also contended that the assignment was not complete until the 
formal writing was delivered the bank January 3rd, 1913. This 
being within four months the adjudication bankruptcy, was 
claimed that the pledge was invalid under the provisions the Bank- 
ruptcy Act. this point was held that the pledge was complete 
March 12th, 1912, the date which the policy was delivered the 
bank. The four months limitation the Bankruptcy Act therefore did 
not apply and the pledge was valid. 

The following quotation taken from Jones Collateral Securities, 
Sec. 147, tells the rights persons who loan money upon security 
fire insurance policies: 

policy fire insurance may effectively pledged and delivered 
without formal assignment. Thus, when the directors manu- 
facturing corporation placed the company’s fire insurance policies 
the hands two directors without any formal assignment, secure 
loans made and made such directors and others the corpora- 
tion was held that there was sufficient delivery the policies sus- 
tain the pledge. Stout Yeager Milling Co., Fed. Rep. 802. Judge 
Treat, delivering the judgment this case said: ‘It matter 
daily occurrence that creditors require their debtors insure their prop- 
erty and assign pledge the same security. They are not willing 
trust the event the debtors’ solvency his property destroyed 
fire, and hence exact such security addition his personal liability. 
the absence such arrangement, the creditor may well sup- 
posed rely upon his debtor’s ability meet his liabilities irrespective 
the contingency fire. The debtor was not bound insure, and 
did not the creditor had recourse except upon his remaining assets. 
did insure and the proceeds thereof became part his general 
estate they became subject the demands his creditors equally with 
other assets. But, the insurance was made, not for the general benefit, 
but solely primarily for the security specified class creditors, 
arrangement with them, why should not the transaction upheld, 
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what legal equitable right could the unsecured creditors claim 
that they should share the 

the case Griffey New York Central Insurance Company 100 
417, the policy involved contained this provision. “If this policy 
should assigned before loss without the consent the company 
indorsed thereon, then and every such case this policy shall 

The policy was delivered bank collateral security for loan. 
was held that the policy was not rendered void the clause above 
quoted, the reason being that there was within the 
meaning the word used this provision. said 
the court, transfer setting over property from one person 
another, and unless some way qualified, properly the transfer 
one whole interest estate chattel other the court 
viewed the matter the transaction here was most mere authority 
the bank receive the proceeds the policy and direction the 
insurers pay the loss, the event that any should occur. 

bank should always carefully scrutinize fire insurance policy before 
accepting collateral security for loan, order see that its rights 
pledgee are not limited interfered with any the provisions 
contained the policy. Some policies expressly provide that they must 
not assigned any way pledged for the purpose collateral 
security except certain manner upon certain specified conditions. 
The bank should see that complies with all these conditions, 
before accepts the policy pledgee. 


DEFECTIVELY EXECUTED CHATTEL MORTGAGES. 


Many people have idea that the all important part legal 
document the red seal. The impression quite erroneous. The 
chattel mortgage good illustration the belief the effi- 
cacy the red seal. These instruments are frequently sealed with all 
the solemnity the law persons who execute them. But, unless 
required statute, the seal absolutely unnecessary, for seal never 
essential the transfer interest personal property. 

There are many other points with regard the execution chattel 
mortgages which the attention those who deal such instruments, 
especially bankers, should directed. Every banker ought con- 
versant with the statutes his state prescribing the manner which 
chattel mortgages are executed. state has its own peculiar 
statutory rules. Some states require witnesses and many them require 
chattel mortgage acknowledged particular manner. There 
always possibility slipping the matter meeting the statu- 
tory requirements form, and errors this kind are frequently 
costly. They often result depriving the mortgagee the rights, 
which would have been secured him, had seen that the mort- 
gage followed the form prescribed statute. 
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this issue publish two decisions wherein the holders chattel 
mortgages came grief, because the instruments were not executed 
strict accordance with the statutory requirements. One these cases 
The Merchants’ National Bank Frazier, recently decided the 
Supreme Court Oklahoma. this case the chattel mortgage involved 
was not acknowledged before Notary Public, and was attested only 
one witness. seems that the law, the time this mortgage was 
signed, required that such instruments either acknowledged, 
attested two witnesses. After the mortgage was delivered third 
party secured lien upon the mortgaged property, without notice 
the rights the chattel mortgagee. was held that the third party’s 
lien was superior that the chattel mortgagee, although actually 
subsequent point time. The other case Kato Union Oil Com- 
pany California. This case arose the State Washington, the 
statutes which provide that mortgage personal property void 
against creditors the mortgagor subsequent purchasers and 
encumbrancers good faith unless accompanied affidavit 
the mortgagor that made good faith and without intent 
defraud the mortgagor’s creditors. The mortgage involved this 
litigation was not accompanied the affidavit required the statute. 
was held, for this reason, that the mortgage was not protection 
against execution issued judgment creditor, although the levy 
was made after the date the filing the mortgage. 

Generally chattel mortgage even when defectively executed good 
between the immediate parties. The object the law requiring 
chattel mortgages executed certain prescribed manner not 
enable the mortgagor escape, technical grounds, any his 
obligations the mortgagee. making these requirements the law 
thinking third persons who may subsequentiy deal with the mort- 
gagor the credit.of the mortgaged property, without knowledge 
the rights claimed the mortgagee. The law says that the mortgage 
signed and attested the form prescribed shall then entitled 
placed upon public record. The law then declares that the mortgage 
properly filed and placed upon record shall deemed notice 
all persons the mortgagee’s rights. the other hand, the mort- 
gage defectively executed, does not constitute notice other persons, 
even though the clerk other governmental officer mistakenly permits 
the instrument placed upon record. 

These two decisions indicate how important for-bankers 
familiar with the specific requirements the statutes their particular 
states, regarding the manner which chattel mortgages are ex- 
ecuted. They should know these requirements, they should follow them 
carefully and they should lose time placing any chattel mortgage 
that they receive upon record. 
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This Department embraces all the newly-decided cases of mportance to 
bankers, bank counse! and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


CHECKS LOST THE 


Heinrich First National Bank Middletown, New York Court Appeals, July 11th, 1916, 113 
Rep. 531. 


The defendant bank received checks from depositor and credited them his 
general account. The checks were forwarded for collection but were lost the 
mail. After the failure the drawer the checks the defendant bank charged 
them back against the depositor’s account. was held that the defendant was 
not entitled charge the checks back this manner, and that must bear the 
loss itself. 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action Eliza Heinrich, executrix Jacob Heinrich, deceased, 
against the First National Bank Middletown. From judgment 
the Appellate Division (164 App. Div. 960, 149 Supp. 1086), 
affirming judgment for plaintiff, defendant appeals. Affirmed. 

John Bright, Middletown, for appellant. Abram Servin, 
Middletown, for respondent. 

April, 1912, the assignor, Charles Hagen, 
was customer the defendant, the First National Bank Middletown, 
had two accounts, one general account, which the de- 
posits were subject payment check, and the other account 
the which deposits drew interest, and were 
subject rules similar those that are common savings banks. 
April and 22, 1912, two checks, one for $1,001 and the other for 
$2,002, all $3,003, drawn by. Gouverneur Smith Co., the order 


NOTE.—For other similar decisions, see Banking Law Journal Digest §112. 
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Charles Hagen, and indorsed without restriction the payee, were 
received the defendant and credited the customer’s general account. 
Promissory notes for like amounts had been drawn Hagen and made 
payable defendant’s bank. April 23d the notes were presented 
for payment. The defendant did not own them. received them from 
other banks for collection. the credit the two checks the 
account was provided with the requisite funds, and the defendant ap- 
plied the deposit the discharge the notes. marked the notes paid, 
canceled them with perforating stamp, and debited the depositor 
its books with the amount the payment. This had the right 
do. depositor who makes note payable bank implication 
authorizes the bank pay the note and charge his account. Nego- 
tiable Instruments Law, §147; Aetna Nat. Bank Fourth Nat. 
82. 88, Am. Rep. 314; Baldwin’s Bank Penn Yan Smith, 
215 76, 80, 109 138. But the checks which had supplied the 
requisite credits had not yet been collected. The defendant mailed them 
April 23, 1912, its correspondent, the Market Street National Bank 
Philadelphia, Pa., for presentation bank Riverhead, Long 
Island, which they were drawn. The checks, though mailed, were not 
received. The envelope containing them was mislaid through the negli- 
gence employees the post office. About ten months later, Febru- 
ary, 1913, was found behind radiator the post office Philadelphia. 

The loss the checks became known the defendant May 1912. 
waited till May 8th, and then gave notice depositor. requested 
him procure duplicate checks from Gouverneur Smith Co., the 
makers, and inclosed letter forwarded the makers for that 
purpose. May 15th Gouverneur Smith Co. wrote that they had 
stopped payment the checks, and that, learning from their bank 
that the checks had not come in, they would sign and forward duplicates. 
They did not keep their promise. The defendant made attempt 
enforce payment. Its officers told Hagen two three times that 
would have get duplicate checks, but beyond that they did nothing. 
They say they also told him, and effect with his assent, that de- 
fault duplicates, they would charge the checks back his account, 
but this denies. Since motion for the direction verdict was made 
both sides, must accept true the evidence most favorable 
the plaintiff. promised use his efforts save the defendant from 
loss. did not promise, the efforts failed, bear the loss himself. 
Aebi Bank Evansville, 124 Wis. 73, 79, 102 329, 
964, 109 Am. St. Rep. 925. 

June 1912, the makers the checks became bankrupt. 
that time their bank account had been sufficient enable the checks, 
presented, paid. The defendant, learning the bankruptcy, 
charged the checks against the interest account its depositor. 
selected the interest account, rather than the general account, because 
the latter had been reduced drafts. Hagen, when notified the 
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charge, made prompt protest that was unauthorized. The question 
now whether the bank the depositor bear the loss. 

think the loss has been rightly cast upon the bank. The checks 
were credited money, and were indorsed the payee without re- 
striction. The defendant did not hold them mere agent for collec- 
Burton United States, 196 283, 302, 304, Sup. Ct. 243, 
Ed. 482; Taft Quinsigamond Nat. Bank, 172 Mass. 363, 387. 
transmitting them for collection, was acting its own behalf, and 
not behalf its depositor. adopted the post office one the 
agencies for transmission, and through the negligence the post office, 
the checks were lost. The consequences that negligence are not 
visited the depositor any more than the loss had occurred through 
the negligence messenger. Ayrault Pacific Bank, 570, 
Am. Rep. 489; St. Nicholas Bank State Nat. Bank, 128 26, 
720, Supp. 615; Aebi Bank Evansville, supra. The case 
last cited discloses situation identical all essentials with the case 
hand. 

The defendant argues that there evidence course dealing 
which the checks, presented and dishonored, could, after due notice 
the indorser nonpayment, have been charged back his account. 
That would have been the bank’s right irrespective any custom. The 
dishonor the check after presentation the makers would have per- 
mitted the defendant, upon due notice, charge its depositor 
indorser. Aebi Bank Evansville, supra; Burton supra, 196 
page 304, Sup. Ct. Ed. 482; Taft Quinsigamond 
Nat. Bank, supra. But neither the custom nor the rule law appli- 
cable the situation now before us. The checks were not dishonored. 
They remained good for six weeks after they were credited the plaintiff. 
There was attempt collect them lost paper. Neg. Inst. Law, 
§268 (Consol. Laws, 38); Code Civ. Pro. §1917; Shipsey Bowery 
Nat. Bank, 485, 491; Aebi Bank Evansville, supra, 124 
Wis. page 78, 102 329, 964, 109 Am. St. Rep. 925. 
There was neither demand upon the makers for payment nor notice 
the indorser nonpayment. not because the checks were worth- 
less that the defendant has suffered loss. The fact that they were not 
worthless. presented with reasonable diligence, they would have been 
paid. The defendant has suffered loss because checks which was col- 
lecting its own behalf, owner and not agent, miscarried the 
mails, and because after notice the mishap, slept upon its rights. 

The judgment should affirmed with costs. 
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FIRE INSURANCE POLICY COLLATERAL. 


Hecker Commercial State Bank Carrington, Supreme Court North Dakota, August 1916, 
159 N. W. Rep. 97. 


The owner fire insurance policy pledged with bank collateral for 
loan. loss occurred and the bank collected the proceeds the policy and applied 
its claim. Subsequently the insured became bankrupt. was held that the 
bank was entitled retain the money against the trustee bankruptcy, although 
there was written assignment the policy the time its delivery the bank. 


Appeal from District Court, Foster County; Coffey, Judge. 

bankrupt, against the Commercial State Bank Carrington. From 
judgment for defendant, plaintiff appeals. Affirmed. 

Geo. Stillman, Carrington, for appellant. McCue, 
Carrington, for respondent. 

Bruce, This action brought Hecker, the trustee 
bankruptcy Rose Geiger, bankrupt, recover from the Com- 
mercial State Bank Carrington, D., the proceeds insurance 
policy which was collected the bank and applied the payment 
debts owing the bankrupt. The case was tried the court 
without jury, and from judgment favor the defendant, and 
dismissing the action, the plaintiff appeals. 

According the findings fact, which are way controverted 
the appellant, about the September, 1911, and con- 
tinuously thereafter until about January 1913, the defendant, 
Rose Geiger, conducted and operated retail millinery business 
the city Carrington, about September 21, 1911, she 
procured through the defendant, the Commercial State Bank Car- 
rington, policy fire insurance the standard form her stock 
and store fixtures, and which policy remained the possession the 
defendant bank, which paid the premium thereon and charged the same 
against her account. Later, and about March 12, 1912, the said 
Rose Geiger borrowed from the defendant bank the sum $190, and 
gave her promissory note therefor. This note was signed other per- 
sons security. From that date, and until September, 1912, the said 
Rose Geiger borrowed from the defendant bank additional sums 
money, amounting all the sum $650. the time making the 
first loan $190, before mentioned, the said Rose Geiger deposited 
the policy insurance before mentioned with the defendant bank under 
oral agreement that should held collateral security for the 
payment the indebtedness due from her the defendant, evidenced 
said promissory notes, and that the event the loss fire the 
property insured such policy the defendant bank should collect from 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §380. 
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the insurance company the amount such policy and deduct therefrom 
the amount the indebtedness it. Later, and about September 
21, 1912, the policy above set forth expired; but there was issued the 
said Rose Geiger renewal policy the same form, and which policy 
was deposited the said Rose Geiger with the defendant bank under 
the same terms and conditions the prior one, and which policy was 
retained the possession the defendant bank accordance with the 
said agreement. Later, and about January 1913, the property 
insured was destroyed fire. Later, and about January 1913, 
and immediately following the loss, the said Rose Geiger executed 
and delivered the defendant bank assignment said policy 
insurance for the purpose enabling such bank collect the proceeds 
thereof, but such assignment was merely formal, and was given the 
said Rose Geiger pursuant the collateral security agreement before 
mentioned. Later, and the 20th January, 1913, the defendant bank 
collected the sum $934.75 said policy from the insurance company, 
which retained the sum $650.25, which sum was the amount 
the indebtedness due the bank from the said Rose Geiger such 
time, and after extinguishing the debt due it, paid over the balance 
cash defendant, Rose Geiger. Thereafter, and about 
March 13, 1913, the said Rose Geiger was adjudged bankrupt 
the United States District Court, and May 1913, the plaintiff, 
Hecker, was elected and qualified trustee. There also finding 
that, the time the making the loan the defendant bank the 
said Rose Geiger, had knowledge the financial condition 
the said Rose Geiger; that prior the date the loss the goods 
fire, made special inquiries such financial conditions, 
but that, after such loss fire, learned that claims aggregating the sum 
about $1,000 were held against her for collection. There also 
finding that about January 1913, which was the date the fire, 
the said Rose Geiger was insolvent, which insolvency continued until 
the time the trial. 

The first proposition which urged the plaintiff and 
that the oral agreement made Rose Geiger and the defendant 
bank March 12, 1912, together with the deposit the policy, did not 
constitute pledge, and this for the reason that policy fire insurance 
may not pledged orally, but only written instrument duly 
executed. Appellant, however, concedes that, the policy fire insurance 
and its proceeds were properly and legally. pledged March 12, 1912, 
and September 21, 1912, the date the deposit the renewal 
policy, was properly defeated the trial court, and his appeal 
should dismissed. Plaintiff and appellant maintains, short, 
policy fire insurance merely chose action, and that chose 
action cannot pledged oral agreement merely. 

believe that there merit this contention. true that 
there some support for the authorities, but the statements 


738 THE BANKING LAW JOURNAL 


recent years have been largely dicta. now seems generally under- 
stood, indeed, that parol assignments choses action are valid, and 
especially those which are themselves evidenced written contracts, 
and which are capable delivery. See 900; Roberts First 
Iowa 336, Am. Dec. 790; Runyan Mersereau, Johns. (N. Y.) 
534, Am. Dec. 393; Dickey Pocomoke City National Bank, Md. 
280, Atl. 33. pledge both assignment and transfer posses- 
sion. Oral proof the assignment the claim against the insurance 
company was certainly permissible. The formal written 
which was made after the adjudication bankruptcy, was merely 
furtherance the original agreement. The insurance company made 
defense the ground the illegality the plédge, nor that the 
first place there was written assignment, nor written agreement 
pledging. could have paid the claim, and acknowledged the liability 
under the contract insurance and the assignment the right under 
the contract the defendant bank, and this without any formal delivery 
pledge the policy the bank whatever. 

But plaintiff contends that the defendant bank did not have in- 
surable interest the property covered the policy, and that therefore 
any attempt pledge assign the rights under such policy was 
void. cites the following sections the Compiled Laws 1913: 

6471. The sole object insurance the indemnity the in- 
sured and has insurable interest the contract void.” 

6466. interest the property, any relation thereto, 
liability respect thereof such nature that contemplated peril 
might directly damnify the insured insurable 

These sections, however, not support his contentions. The creditor 
bank had certainly interest the property, which was such 
nature that contemplated peril might directly damnify it. self- 
evident that bank, which loans money the credit established 
and running business, has interest the matter whether the 
assets that business are consumed fire. See May Insurance 
(2d Ed.) §108; Connecticut Mutual Life Insurance Schaefer, 
460, Ed. 251. element public policy violated, indeed, 
such assignment pledge. The policy was, course, issued 
prior its pledge assignment. The money was loaned the original 
insurer order enable her continue her business and weather 
her financial storms, Surely, with the hope such relief, and after such 
relief, she would have less reason for destroying her property than such 
help had not been obtainable. The temptation the part the owner, 
who pressed many debts, burn his own property certainly 
greater than that bank, which generally but one many creditors, 
burn for him. 

Nor there any merit appellant’s last point: 

“That the oral agreement between Rose Geiger and respondent 


‘a 
‘ta 
rag 
7 


LEGAL DECISIONS 739 


was ineffective, for that was not complete, something more remained 
the property insured fire and the execution written assignment 
following such destruction, and therefore was fact more than 
agreement for pledge assignment the policy the event loss, 
and such must date from the date the execution the assignment 
and construed that date, wit, January 1913, and that date 
being within four months Rose Geiger’s adjudication bank- 
ruptcy, such transaction was voidable the suit the trustee, appel- 
lant 

have examined the cases cited counsel for appellant and have 
fault find with the statements therein made that: 


mortgage transfer his property insolvent debtor within 
four months the filing petition bankruptcy against him, which 
otherwise constitutes voidable preference, not deprived that char- 
acter made valid the fact that was executed performance 
contract made more than four months before the filing the 
petition.” 

See Cross, J., Tilt Citizen’s Trust Co. (D. C.) 191 Fed. 449, quot- 
ing from Great Western Manufacturing Co., 152 Fed. 123, 127, 
Ragan Donovan (D. C.) 189 Fed. 138, 146, wherein debtor 1904 
under oral agreement not record the same, deposited with his credi- 
tor deeds his property, and 1909 the deeds were recorded within 


four months the filing petitions bankruptcy, and wherein was 
said that: 


therefore, was not complete and effective until some act 
was done which was within the contemplation the parties and which 
ended Cahill’s dominion over the papers. That act was file them for 
record, which was eventuality clearly within the plans the parties 
when they were made. Then only was there 


These cases are not applicable the one bar, and for the reason 
that the case which before the policy was actually pledged and 
the assignment actually made the time the delivery the same. 
The mere formal assignment did not create the lien pass the property. 
Bush Boutelle, 156 Mass. 167, 607, Am. St. Rep. 442. 

The judgment the district court affirmed. 

Petition for Rehearing. 

Counsel for appellant files petition for rehearing, which, among 
other matters, lays stress upon the provisions section 6467 the 
Compiled Laws 1913, which neglected mention the original 
opinion and which provides that: 

insurable interest property may consist in: existing 
interest. inchoate interest founded existing interest; or, 


expectancy coupled with existing interest that out which the 
expectancy 


merely refer this fact make clear that the section was not 
overlooked, and that its perusal does not any way lead modify 
our former opinion, the construction that have given section 
6466 the Compiled Laws 1913. 

The petition for rehearing denied. 
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PAYMENT BANK DEPOSIT FOREIGN 
ADMINISTRATOR. 


City Savings and Trust Company Branchieri, July 1916. So. Rep. 196. 


Under the laws Mississippi bank may not pay deposit administrator 
appointed foreign state unless the administrator has filed the chancery 
court certified copy his appointment. the bank pays without having the 
certified copy filed can compelled pay again the instance admin- 
istrator locally appointed. The fact that the foreign administrator had the pass 
book his possession and that law the bank provides that payment toa 
person producing pass book shall valid protection the bank case 
this kind. 


Appeal from Circuit Court, Warren County; Bryson, Special 
Judge. 

Suit Mike Branchieri, administrator, against the City Savings 
Trust Company. Judgment for plaintiff, and defendant 
firmed. 

Brunini, Hirsch Griffith, Vicksburgh, for appellant. Bir- 
chett and Henry, Canizaro, all Vicksburgh, for appellee. 

Mike Branchieri, administrator the estate Peter 
Branchieri, filed this suit the circuit court Warren county against 
the City Savings Trust Company, and obtained judgment for 
$1,082.42, from which judgment the City Savings Trust Company, 
defendant below, appeals here. 

Briefly stated, Peter Branchieri, the father appellee Mike Bran- 
chieri, was resident Vicksburgh, Miss., where lived with his 
family until August 14, 1909, when moved with his wife Lexington, 
Ky. There engaged the saloon business until March 1911, when 
died. While was living Vicksburgh deposited the appellant 
bank the sum $1,000, which left there deposit drawing interest, 
when moved Lexington, Ky. After the death Peter Branchieri, 
the appellee, Mike Branchieri, his son, went the appellant bank 
March 28, 1911, and notified that Peter Branchieri had died, and 
inquired whether not had left any money deposit with 
this bank, and requested the appellant bank hold such money 
might hands, was his intention take out letters ad- 
ministration upon his father’s estate and collect the money. was 
informed the appellant bank that there was deposit the credit 
Peter Branchieri $1,000, and interest thereon. April 27, 1911, 
Mike Branchieri was appointed administrator the estate the said 
Peter Branchieri, and qualified such Warren county, Miss. The 
deceased, Peter Branchieri, also left certain other property Warren 
county, consisting furniture and bar fixtures, etc.; and also owed 
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various persons living Vicksburgh different amounts indebtedness, 
who afterwards duly probated their accounts against his estate Warren 
county, Miss. 

March 23, 1911, the Lexington Banking Trust Company, 
Lexington, Ky., was appointed administrator the estate the said 
Peter Branchieri Lexington Ky., and qualified such under the laws 
the state Kentucky. After the appellee, Mike Branchieri, was 
appointed and qualified administrator the Warren county chancery 
court April 27, 1911, went the appellant bank and presented 
his letters administration and demanded that the bank pay over 
him the amount his father’s deposit, that could properly admin- 
ister same and pay the debts due his father persons living Vicks- 
burgh. The appellant bank then notified appellee that the money de- 
posited Peter Branchieri had been already drawn out the bank 
the Kentucky administrator, and refused pay him. April 12, 1911, 
the Lexington Banking Trust Company, the foreign administrator, 
had drawn draft the appellant bank for the full amount the de- 
posit and interest, which was $1,082.42, attaching the draft the pass- 
book, which draft the appellant bank paid April 14, 1911. When this 
draft for $1,082.42 was paid the appellant bank, the foreign admin- 
istrator, the Lexington Banking Trust Company, had failed comply 
with section 2099, Mississippi Code 1906. appears from the record 
that about two years after the appellant bank had paid the amount 
the deposit the foreign administrator certified copy the appoint- 
ment, with certificates showing the appointment the foreign adminis- 
trator, were filed the office the chancery clerk required section 
2099, Code 1906. 

further appears from the record that there were certain rules and 
regulations the appellant bank contained and printed the deposit 
passbook that was issued the decedent, Peter Branchieri, which 
attempted prescribe certain conditions and stipulations between the 
bank and the depositor, all which were void conflict with the 
statutory law the state. The appellee, Mike Branchieri (local) do- 
mestic administrator the estate Peter Branchieri, deceased, June 
21, 1911, filed this suit the circuit court Warren county recover 
this deposit and interest from the appellant bank; and from judgment 
his favor, the bank prosecutes this appeal. 

There seems but one question necessary for decide this 
controversy, and that whether not the Lexington Banking Trust 
Company, the foreign administrator the estate Peter Branchieri, 
deceased, could legally receive from, and validly receipt, the appellant 
City Savings Trust Company Vicksburgh, Miss., for the $1,082.42 
left with the appellant bank deposit deceased, without first com- 
plying with the statute (section 2099, Code Miss. 1906), which reads 
follows: 

“Executors and administrators who have qualified other states 
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countries, may sue the courts this state, may receive without 
suit and give valid acquittance for any property of, debts due to, 
their testators intestates, after filing the office the clerk the 
chancery court the county where there may some person indebted 
the decedent having some his effects possession, certified 
copy the record the appointment and qualification the executor 
administrator according the law the state country where 
qualified, and certificate the officers before whom liable 
account such that there liable account for the thing sued for 


The Lexington Banking Trust Company, foreign administrator 
under the laws Kentucky, failed comply with the above statutory 
requirement, and therefore had legal authority collect from the 
appellant bank Vicksburg the amount money left there deposit, 
which was due the estate the deceased Peter Branchieri; and the 
payment the appellant bank the foreign administrator was without 
authority law. The fact that the foreign administrator recorded 
the office the chancery clerk Warren county certified copy the 
record his appointment two years after had collected the money 
from the appellant bank was not such compliance with section 2099 
the Mississippi Code 1906 would validate his past unauthorized 
acts, and thereby affect the intervening rights the domestic adminis- 
trator and the local residence creditors the deceased, who had, the 
meantime, probated their claims Warren county, Miss. Jackson 
Scanland, Miss. 487, South. 552. The statute plain, and means 
that foreign administrator has standing authority sue the 
courts this state receive any money property debts for intes- 
tates until filing the office the clerk the chancery court 
the county where there may some person indebted the deceased, 
having some his effects possession, certified copy the record 
the appointment and qualification the administrator according 
the law the state where The statute was not complied 
with here, but was ignored the foreign administrator. Consequently 
the local administrator, the appellee here, had lawful authority collect 
from the appellant bank the amount money due the deceased Peter 
Branchieri. Ferguson al. Morris, Ala. 389. 

The contention counsel for the appellant that the rule announced 
Klein French, Miss. 662, should control and reverse this case 
its favor untenable. The law announced there was good law that 
time, 1880, according the statute then force the Codes 1857 
and 1871, but the statute was changed, and section 1189 the Code 
1871 brought forward section 2091 the Code 1880, section 1925 
the Code 1892, and section 2099 the Code 1906. Consequently 
find that, when the case Klein French, supra, was decided, 
Justice George had before him the statute 1871, which the following 
language does not appear, ‘‘or may receive without suit and give valid 
acquittance for any property of, debts due to, their testators in- 
but this language was added the statute 1880 the Legis- 
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lature, and appears the statute Codes 1880, 1892, and 
section 2099 the Code 1906. becomes obvious that the statute 
now different from what was 1871. Furthermore, the Klein 
French decision favorable the appellee’s contention here, that 
holds inferentially that, where there are debts due the deceased 
the jurisdiction where the foreign debtor resides, the principal adminis- 
trator (the foreign administrator this case) has authority receive 
any voluntary payment from the debtor for the estate his intestate. 
But, regardless the holding that case, the statute (section 2099, 
Code Miss. 1906) now before must the guide this case. 

The judgment the lower court affirmed. 


NOTE NOT EXECUTED ACCORDANCE WITH 
CORPORATE BY-LAWS. 


Eureka Publishing Co. v. First National Bank of Stigler, Supreme Court of Oklahoma, July 11, 1916. 
159 Pac. Rep. 508. 


Where bank loaned money corporation its note and the proceeds were 
checked out and used the corporation, the latter could not defend action 


the bank the ground that the note was not executed the form required 
the corporation’s by-laws. 


Commissioners’ Opinion, Division No. Error from District Court, 
Haskell County; Brown, Judge. 

Action the First National Bank Stigler against the Eureka Pub- 
lishing Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Holley Means and Beckett, all Stigler, for plaintiff error. 
Clark and Foster, both Stigler, for defendant error. 

The parties will designated plaintiff and defendant, 
according their position the lower court. 

This action upon negotiable promissory note the sum $1,012.50 
signed, Eureka Pub. Co., Wallace, payable 
said First National Bank Stigler. The petition the usual form. 
The answer general denial, verified. After hearing the evidence 
the court instructed verdict for the plaintiff for the full amount sued 
for, with interest and attorney’s fees provided the note. 

There controversy but that the note was executed for the benefit 
the defendant corporation authority and pursuant arrange- 
ments made the president said corporation, with said bank, nor 
that the proceeds the note were passed the credit the defendant 
corporation said bank and checked out due course business, 
for the benefit the corporation. 

The record discloses that there had been prior dealings between the 
defendant corporation and said bank, and that the treasurer had signed 
checks the corporation the same manner the note was signed, and 
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that said checks had been paid and returned the corporation charges 
against its deposit the bank, without objection the part such 
corporation. 

The by-laws the corporation, introduced evidence, provide that 
the president and secretary shall sign all legal documents, and that the 
treasurer shall keep record the moneys taken and paid out the 
corporation and make annual report the board directors. 

The defendant contends that the treasurer, Wallace, had 
authority execute the note sued upon, and that the note not the 
contract the corporation, but admits the right the bank 
recover the amount money received with lawful interest, but that 
judgment upon the note carrying higher rate interest and attorney’s 
fees improper. 

This contention does not appeal us. The contract not ultra vires, 
and conceding, for the purpose this opinion, that the issue properly 
raised general denial, and that the term, used 
the by-laws the corporation, contemplates and included the making 
promissory note behalf the corporation the transaction 
its business, are still the opinion that the corporation liable upon 
the note here sued upon. The authority the corporation make the 
note not questioned, the objection the manner which was 
exercised. well settled that, where the power issue such paper 
granted law, mere irregularity its exercise mere noncompliance 
with by-law the manner execution cannot set defense. 
Cyc. 54. 

Parties dealing with corporation are, course, required take 
notice the authority the corporation, but the same strictness 
not required the manner which the authority exercised. 

Merchants’ Nat. Bank Gardiner Citizens’ Gas Light Co., 
159 Mass. 505, 1083, Am. St. Rep. 453, held: 

“If corporation permits its treasurer act its fiscal agent, and 
holds him out the public having the general authority implied from 
his official name, and character and its silence and acquiescence 
suffers him draw drafts, and indorse notes payable the cor- 
poration, bound his acts within the scope such implied author- 
ity.” 

National Spraker Bank Geo. Treadwell Co., Hun, 363, 
Supp. 77, the syllabus reads: 

“The fact that promissory note was made the president cor- 
poration, and was not signed its treasurer accordance with the by- 
laws the company, constitutes defense action thereon the 
paper was not diverted from its original purpose, went into the hands 
bona fide holder and the company received the benefit the 

Allegheny City McClurkan Co., Pa. 81, the court says: 

“The object all law promote justice and honest dealing, 
that can done without violating principle. cannot perceive that any 
principle violated holding corporation liable for the contracts 
its accredited agents, even not expressly authorized, when these con- 
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tracts, for series times, were entered into publicly, and such 
manner, necessary and irresistible implication within the 
knowledge the corporators. was the acquiescence the corporators, 
and the habit and custom business the corporation, which induced 
the public give credit the scrip notes, which was evidence con- 
tract. But when this circumstance add that the corporators them- 
selves received the value these notes contracts the erection 
improvements the city, and enjoyed and still enjoy the value them, 
the conclusion irresistible that the corporators ought pay them 
the assessment taxes the corporations, has other available 
means. The debt due positive engagement—it due aequo 
bono—in the forum conscience, and the forum law. One rule 
law often met and counterchecked another equal force, that 
although the corporators are general protected from unauthorized acts 
their agents, yet the same time rule equal force requires that 
they should not deceive the public, lead them trust and confide 
unauthorized acts their agents. they receive the avails and value 
those acts, implicit evidence that they consented and authorized 
them. They adopt the act and are responsible those who the faith 
such acquiescence and approbation trusted their agents.”’ 


true that the latter case there controlling statute, but 
this case the note being made the bank the behest the president 
the corporation the time informing the president the bank that 
the note would executed the treasurer the borrowing corporation 


who was son-in-law its president, and such transaction being line 
with former dealings between the parties, and the borrower having 
received and used the proceeds said note, the corporation should 
held liable upon the note. 
The judgment the lower court all things affirmed. 
Per Adopted whole. 


FIELD STORAGE WAREHOUSING. 


Peoples Bank of Buffalo v. Aetna Indemnity Co., Supreme Court of Errors of Connecticut, July 27, 
1916. Atl. Rep. 353. 


Where warehouse receipts are issued warehouse bank collateral for 
loan, and the goods remain the premises the borrower, the bank acquires 
lien unless the goods are segregated marked put third parties 
notice the pledge. such case, the pledgor sells the goods the bank has 
valid claim against indemnity company which has issued bond securing 
against loss caused the negligence dishonesty the warehouse company. 


Birney Tuttle and Ralph Clark, both New Haven, for receivers 
Aetna Indemnity Co. Lyman Bass, Buffalo, Y., and Alvan 
Waldo Hyde, Hartford, for People’s Bank Buffalo. 

THAYER, The Aetna Indemnity Company the hands 
receiver appointed the superior court. The People’s Bank Buffalo 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §504. 
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presented the receiver claim against the company which 
lowed. This application the bank the court asking that the 
claim allowed. The claim based upon the alleged breach their 
bond indemnity given the company the bank indemnify 
against any loss that might accrue through the negligence dis- 
honesty the American Warehousing Company Buffalo, according 
three warehouse receipts issued and held the bank col- 
lateral security for moneys advanced the bank Leslie Lumber Com- 
pany Buffalo. These warehouse receipts had been issued June 
1909, pursuant arrangement between the lumber company and the 
warehousing company, whereby the latter was issue the receipts for 
lumber owned and stored upon the premises the lumber company. 
The lumber company executed lease its premises the warehousing 
company, and the latter appointed one the former’s employees its 
custodian. The receipts were each for definite number feet lum- 
ber, amounting all 1,750,000 feet, which the warehousing company 
acknowledged have received from the lumber company and agreed 
deliver the People’s Bank Buffalo upon payment storage and 
other charges. the time the lumber company delivered these receipts 
the bank collateral security for its obligations the latter was shown 
the agreement and lease between the lumber company and the ware- 
housing company. The purpose the arrangement between the com- 
panies was enable the lumber company obtain warehouse receipts 
upon its own lumber stored upon its own premises used 
collateral its bank. This what called ‘‘field storage 
and, when properly conducted, legitimate. MacDonald Aetna 
Indemnity Co., Conn. Atl. 332, 334. The warehousing com- 
pany did not take actual possession the lumber covered the ware- 
house receipts, and did not segregate the same mark it, any way 
designate the particular lumber subject its several receipts prior 
October 25, 1910, but the same continued mingled with the other 
lumber the lumber company upon its yards. The lumber company 
with the, knowledge the warehousing company purchased and piled 
lumber its yard and sold from time time, sales being made in- 
discriminately from all piles the yard, that October 25, 1910, 
there was only 200,000 feet lumber the yard which was there when 
the warehouse receipts were issued. 

October 25, 1910, the lumber company being insolvent and its 
president having disappeared, its obligations the bank for which the 
warehouse receipts were collateral not having been paid, the bank took 
possession all the lumber then the lumber company’s yard. 
the 31st October, 1910, receiver the lumber company was appointed 
the United States District Court for the Western District New 
York. Pursuant agréement between him and the warehouse 
company, the indemnity company and the bank, and without prejudice 
any, the lumber the possession the bank was sold for $18,571. 
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The receiver afterwards brought action set aside any liens thereon 
and recover the amount for which the lumber sold. With the approval 
the United States court this suit was compromised, without prejudice, 
the parties who had consented the sale, the bank receiving its 
share $4,571.58. The 1,750,000 feet lumber called for the ware- 
house receipts were worth, October 29, 1910, $19,731. The court 
allowed the claimant bank this amount, with interest, less the $4,571.58 
received from the proceeds the sale the lumber the Leslie 
Company. 

The receiver the Aetna Indemnity Company claims that the bank 
had valid lien upon the lumber covered the warehouse receipts 
which threw away the compromise, and that the court was wrong 
allowing any part its claim. The People’s Bank Buffalo claims 
that was entitled have its claim for the full value the lumber 
covered the warehouse receipts allowed, and that the court was wrong 
deducting therefrom the amount which received from the proceeds 
the sale under the compromise. 

the statement contained the warehouse receipts which the bank 
had received from the lumber company had been true, there would have 
existed valid pledge the lumber the bank, and the delivery 
the receipts the bank would have been placed constructive posses- 
sion the lumber. The law requires that the pledgee shall have pos- 
session the pledged property and pledge good against third persons 
cannot exist without such possession. Security Warehouse Co. Hand, 
206 415, 421, Sup. Ct. 720, Ed. 1117, Ann. Cas. 789; 
Casey Cavaroc, 467, 486, Ed. 779; Huntington Sher- 
man, Conn. 463, 466, Atl. 769. Such possession gives the pledgee 
lien upon the property pledged, and without possession there 
pledge and lien. the present case there was possession, either 
actual constructive. The bailment purports the warehouse- 
man. The finding that the warehousing company did not take actual 
possession the lumber, and shows that the lumber described the 
receipts was left the possession the pledgor without segregation 
from the other lumber the pledgor, and without being tagged marked 
distinguish from such other lumber, and was dealt with and 
sold the pledgor his own with the knowledge the warehousing 
company. There was nothing after the pretended warehousing the 
lumber indicate the lumber company’s purchasers creditors 
that the pledgor was not the unconditional owner it. While under the 
system field storage warehousing the warehoused goods may stored 
upon the premises the pledgor, they must segregated from his 
remaining goods, marked tagged distinguish them from 
such other goods and give third parties notice the pledge. American 
Can Co. Erie Preserving Co. (C. C.) 171 Fed. 540, 546; Id. 183 Fed. 
96, 98, 105 388. 

clear, therefore, that the bank had lien prior October 25, 
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1910, upon the lumber described the warehouse receipts. that date, 
the lumber company being insolvent and its president and manager hav- 
ing disappeared, the bank took possession all the lumber remaining 
its yard. The receiver claims that this proceeding the bank exer- 
cised pre-existing right take actual possession the property, and 
thus established lien upon the property pledged, which extended back 
the original contract bailment and was valid against the receiver 
the lumber company and its creditors whom represented. The 
finding does not show that the lumber which the bank took possession 
was the lumber which was described the warehouse receipts the 
delivery which claimed have been pledged the bank; but, 
the contrary, found that the lumber the yards taken the 
bank there was about 200,000 which was the yard the 
time the receipts were issued, and not found that this was lumber 
the kind grade that described the warehouse receipts. 
cannot fairly claimed, therefore, that the lumber taken the bank 
was whole part that which months before had been 
edged the warehousing company have been received from the 
lumber company. protect creditors from the danger such 
taking this the eve the pledgor’s bankruptcy insolvency that 
the law requires that field storage warehousing pledged goods shall 
placed the actual possession the warehouseman the premises 
the pledgor, shall segregated and tagged marked give 
notice third parties the bailment. the Warehousing Act the 
state New York which took effect July 25, 1907 (New York Law 
1907, 732) re-enacted article the General Business Law the 
State New York (being chapter the Laws 1909) provided 
(chapter 25, section 108 Laws, 20]) that warehousemen shall 
keep unfungible goods far separate from the goods other depositors 
and from other goods the same depositor for which separate receipt 
has been issued permit the identification the goods. And section 
134 the same chapter makes crime warehouseman issue 
receipt knowing that the goods for which the receipt issued have not 
been actually received are not under his actual control the time 
issuing it. Section 108 applicable cases ordinary warehousing, 
well field storage warehousing, but the provision calling for the 
segregation the warehoused property applies with greater reason 
the latter, where the goods are warehoused upon the premises the 
bailor, than the former, where they are ordinarily upon the premises 
the bailee controlled him. 

The importance placed the law upon possession the warehouseman 
the pledged goods the time the receipt given shown the fact 
that made crime issue the receipt unless the warehouseman has 
possession. The warehouse receipts here question gave the bank 
lien upon the lumber therein mentioned because the warehousing com- 
pany neglected take possession it, and they, course, gave the bank 
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right take possession under them other lumber than that de- 
scribed them after the lumber company had become insolvent and 
receiver was about appointed. The delivery that time 
other lumber security for its previous advancements the lumber 
company would void asa preference. The receiver the lumber com- 
pany, appointed within week after the bank obtained possession the 
lumber, represented not only the corporation, but its creditors. High 
Receivers (4th Ed.) §314; Curtis Lewis, Conn. 367, 370, 
Atl. 878. could therefore successfully maintain his action 
against the bank for the proceeds the lumber taken it, 
and the compromise that action the bank, without prejudice, 
was not the throwing away any lien upon the property. The 
Buffalo Bank’s claim against the receiver the Aetna Indemnity 
Company, recently decided (MacDonald Aetna Indemnity 
Co., Conn. Atl. 332), differed from the present case several 
particulars. The warehouse receipts that case were issued January, 
1907, before the Warehousing Act the state New York, above re- 
ferred to, went into effect, and the act provides that its provisions shall 
not apply receipts made prior October 1907. merchandise 
warehoused that case was fungible, that the grain taken the bank 
was the same which would have taken had the grain been properly 
warehoused. There was that case attempt indicate tags 
marks that the pledgor had lien upon grain the warehouse. This 
held insufficient, but held that under the facts that case in- 
choate lien existed favor the bank which could, and did, perfect 
taking possession the grain attempted warehoused. None 
the circumstances mentioned exist the present case. 

this case the bank lost its lien through the warehousing company’s 
neglect take possession the lumber described the receipts the 
time issuing them, through its dishonesty stating the receipts 
that had received the lumber. stated the trial court, makes 
difference this case whether was through its negligence through 
its dishonesty that the lumber was lost the bank. The bonds upon 
which the bank’s claim based indemnifies the bank for its loss, either 
through the negligence the dishonesty the warehouseman. The 
bank had knowledge the agreement and lease between the lumber com- 
pany and the warehousing company, providing for field storage ware- 
housing the former’s lumber, and might properly, and did, rely upon 
them and the statements contained the receipts that the warehousing 
company had received possession the 1,750,000 feet lumber covered 
the receipts, and reliance upon them advanced the lumber com- 
pany more than $25,000. Except the extent $1,100, this has never 
been paid the maker indorser the note which represents the 
bank’s advancements. 

The People’s Bank Buffalo was entitled have its claim against 
the receiver the indemnity company’s estate allowed the amount 
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its loss through the warehouse company’s negligence dishonesty. 
The receiver conceded that the bank was entitled judgment, 
was entitled the amount for which the judgment was given, namely, 
$15,386,33. the value the lumber described the receipts the date 
the lumber company receivership, with interest, less the amount 
($4,571,58.) received the bank the compromise the action which 
was brought against the receiver. 

The bank appeals from the court’s action deducting from its claim 
for the full value the lumber the sum received compromise 
the receiver’s action. attempts sustain its position appeal 
the rule, followed courts equity some jurisdictions administer- 
ing the estates insolvents, that creditor the insolvent not bound 
deduct from his claim against the debtor moneys received from col- 
laterals, from independent claims, but may prove his full claim without 
deduction and receive dividends thereon until the full amount his 
original claim paid. This not now the rule this state. Wad- 
dell-Entz Co., Conn. 324, 327, Atl. 257. Under our insolvent act 
the creditor can only prove his claim for the amount it, less the value 
the security, unless surrenders the security. And the case last 
cited held that, receivership proceeding wind insolvent 
corporation, the rule the same. the action the United States 
court New York, which the bank compromised, claimed hold the 
lumber and the proceeds from the sale collateral security under 
the warehouse receipts, and virtue its claim received $4,571.58. 
The Aetna Indemnity Company was party the compromise. The 
bank cannot now equitably claim, and understand does not claim, 
that the money received under the compromise not treated 
the proceeds collateral held under the warehouse receipts. 
This being so, clearly the amount received reduced its loss due the 
negligence dishonesty the warehousing company, and only for 
the loss reduced that the Aetna Indemnity Company made itself 
responsible the bonds question. 

There error upon either appeal. 

costs this court will taxed favor either party. The other 
Judges concurred. 


CHATTEL MORTGAGE HELD INVALID. 


Kato v. Union Oil Co., Supreme Court of Washington, August 14, 1916. 


Under the laws Washington chattel mortgage must accompanied 
affidavit good faith void against creditors the mortgagor parties 
subsequently obtaining interest lien upon the mortgaged property good 
faith. 


Department Appeal from Superior Court, King County; Everett 
Smith, Judge. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement §287. 
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Statutory proceeding Kato against the Union Oil Company 
California determine adverse claim property levied upon under 
execution process. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 

See, also, 157 Pac. 688. 

Climenson, Seattle, for appellant. Hamlin, Seattle 
for respondent. 

This proceeding under our statute relating adverse 
claims property levied upon, which Kato claims ownership and 
right the possession two automobile trucks levied upon and taken 
possession the sheriff King county under execution issued 
upon judgment the superior court for that county favor the 
Union Oil Company against the Panama Auto Transfer, Incorporated. 
Kato obtained possession the trucks from the sheriff upon making 
affidavit ownership and his right possession thereof and furnishing 
bond for their redelivery the sheriff provided section 573, Rem. 
Bal. Code. Trial the superior court without jury resulted find- 
ings and judgment favor Kato, from which the Union Oil Company 
has appealed this court. 

October 26, 1914, the Panama Auto Transfer, Incorporated, ex- 
ecuted and delivered Yoshida bill sale, purporting convey 
him the two automobile trucks here involved. This bill sale was 
recorded the same day the office the auditor King county. 
December 19, 1914, Yoshida executed and delivered Masui 
bill sale, purporting convey him the two trucks, which bill sale 
was, the following day, duly recorded the office the auditor 
King county. The first, well the second, these bills sale was 
executed for the benefit Masui, security for the payment him 
indébtedness then due him from the transfer company, and also 
security for future advances made him the transfer com- 
pany. These bills sale were absolute form. Neither them was 
accompanied any affidavit good faith, required section 3660, 
Rem. Bal. Code, relating the execution chattel mortgages. The 
possession the trucks remained the transfer company. March 
20, 1915, Masui commenced action the superior court for King 
county, seeking foreclosure these bills sale chattel mortgage, 
alleging them have been intended such all parties, concerned, 
secure indebtedness him from the transfer company, and that there 
was due him upon such indebtedness the time commencing that 
action the sum $5,872, being the aggregate several sums loaned and 
advanced him the transfer company different times during the 
period from May, 1913, March, 1915. his complaint that fore- 
closure action addition his prayer for decree foreclosure these 
bills sale chattel mortgage, also prayed for the appointment 
receiver take charge the trucks, and also for injunction 
restraining the transfer company from disposing them. There was, 
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however, receiver appointed, nor was any injunction restraining 
order issued that action, nor, view the evidence, were the trucks 
ever taken possession Masui, any one else his behalf until 
they were taken from the sheriff Kato (successor interest.to Masui 
shall presently see,—by his making the affidavit and furnishing the 
redelivery bond this proceeding. March 26, 1915, there was duly 
rendered the superior court for King county judgment favor 
the Union Oil Company, against the Panama Auto Transfer, Incorpo- 
rated, for the sum $443.75, upon which judgment, June 1915, 
execution was issued under which the levy and seizure the two trucks 
was made the sheriff. This seizure the trucks the sheriff was, 
view the evidence, taking them from the possession the 
transfer company. June 10, 1915, Masui executed and delivered 
respondent, Kato, bill sale purporting convey him the two 
trucks here involved. This bill sale, seems plain, operated only 
placing Kato the shoes Masui, Kato thereby becoming the assignee 
whatever mortgage interest the trucks was possessed Masui. 
Such was manifestly the view this bill sale entertained the trial 
court. June 10, 1915, the sheriff delivered the trucks Kato upon 
his making the affidavit ownership and furnishing the bond his 
initiation this proceeding try the question his ownership and right 
the possession the trucks against the sheriff and the execution 
lien the oil company. October 22, 1915, decree foreclosure was 
duly entered the action Masui against the transfer company, fore- 
closing the bills sale chattel mortgage. The interest which 
Kato succeeded virtue the bill sale which Masui made him 
June 12, 1913, seems not have been noticed the decree fore- 
closure. may, however, assume that Kato succeeded whatever 
rights Masui acquired virtue that decree. The oil company was 
not party that action. November 1915, the trial this pro- 
ceeding upon the merits was commenced, and November 17, 1915, 
findings fact, conclusions law, and judgment were duly made and 
rendered this proceeding favor Kato and against the sheriff 
and the oil company, awarding Kato superior lien upon the two 
trucks virtue the foreclosure the bills sale chattel mortgage 
the action Masui against the transfer company, Kato having 
succeeded the rights Masui virtue the bill sale executed 
him Masui pending the foreclosure action. The judgment entered 
favor Kato and here upon review, far necessary for notice 
its terms, reads follows: 

“Ordered, adjudged, and decreed that this cause be, and the same 
now hereby consolidated with that certain other cause No. 108,034, 
entitled Masui, Plaintiff, against Panama Auto Transfer, Inc., cor- 
poration, 

“It further ordered, adjudged, and decreed that the plaintiff, 


Kato, within ten days after the entry this judgment, deliver the 
defendant, Robert Hodge, sheriff King county, Wash., that 


ie 
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certain three-ton Wilcox auto truck, license 31260, motor No. 88, serial 
No. 1095, and also that certain three-ton rapid auto truck, license 31066, 
license 249, 1914, and that the said sheriff make sale said per- 
sonal property the same time and place shall sell the personal 
property involved the action consolidated herewith cause No. 
108,034, and that default the delivery said auto trucks the 
said sheriff within said ten days, judgment entered against the Mary- 
land Casualty Company, corporation, surety the bond said 
Kato, for the sum $484, with costs and disbursements herein; that 
upon making delivery said personal property and trucks the said 
sheriff the surety, Maryland Casualty Company, corporation, shall 
released and discharged and from any liability herein. 

“It further ordered, adjudged, and decreed that the proceeds derived 
from the sale the property herein directed returned the 
sheriff shall applied first upon the judgment cause No. 108,034 
[the foreclosure action Masui Panama Auto Transfer, Inc.], and 
the balance, any applied upon the judgment cause No. 107,531 
[Union Oil Company Panama Auto Transfer, Inc.], and any excess 
remaining shall paid Panama Auto Transfer, Inc., 

seems plain us, evidently did the trial court, that 
spondent, Kato, the successor interest Masui, never became the 
legal owner the title the trucks question and event ever 
possessed any greater interest therein than that mortgagee, which 
the only interest that Masui, his grantor, had claimed have the 
trucks against the transfer company. That this mortgage interest, 
evidenced the bills sale, was valid against the transfer com- 
pany may, for the purpose our discussion conceded. The real prob- 
lem is, which these two liens superior, that the chattel mortgage 
evidenced the bills sale, and the foreclosure thereof, under which 
Kato claims, that the levy made the sheriff under the execution 
upon the judgment rendered against the transfer company favor 
the oil company, under which plain that the levy 
actual seizure the trucks under this execution the sheriff created 
valid lien favor the oil company far the regularity that 
judgment and the levy concerned, and whether not that lien 
superior the lien the chattel mortgage and the decree foreclosure 
thereof depends upon the answer the question, Was that valid 
chattel mortgage against the oil company, the execution creditor 
the transfer company? 

have seen that these bills sale, though intended chattel mort- 
gage, were not accompanied any affidavit good faith required 
section 3660, Rem. Bal. Code, relating the execution chattel 
mortgages, follows: 

mortgage personal property void against creditors the 
mortgagor subsequent purchaser, and encumbrancers the property 
for value and good faith, unless accompanied the affidavit 
the mortgagor that made good faith, and without any design 
hinder, delay, defraud creditors, and acknowledged and recorded 
the same manner required law conveyance real property.” 

That the valid lien creditor against personal property his debtor 
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acquired upon pre-existing indebtedness, whether judicial process 

otherwise, superior chattel mortgage executed debtor, 
unaccompanied the required affidavit good faith, unacknowledged 
unrecorded, the settled law this state. Such was our holding 
Smith Allen, Wash. 135, 138 Pac. 683, Ann. Cas. 1915D, 300, where 
the subject was reviewed length the light our previous decisions. 
page 144 Wash., page 687 138 Pac. (Ann. Cas. 1915D, 
300), the decisions said: 

are the opinion that, while Smith and Allen have equal rights 
mere creditors Dodge Bros., their ultimate respective superior rights 
are determinable the priority the lien either may acquire, securing 
his claim, and that immaterial what the nature that lien may be, 
tractual. follows that the lien evidenced Allen’s mortgage 
superior that evidenced Smith’s 

that case Allen’s mortgage was executed and recorded after Smith’s 
mortgage, but was held superior because Smith’s mortgage was not 
acknowledged required section 3660, Rem. Bal. Code, and was 
therefore void against Allen’s rights mortgagee; his mortgage 
having been accompanied affidavit good faith, acknowledged 
and recorded. While that case Smith’s mortgage was unacknowledged 
and this case Masui’s mortgage unaccompanied affidavit 
good faith, the effect manifestly the same, the express words 
section 3660 above quoted, pointed out page 141 our decision 
the Smith case. 

have seen that the bills sale were duly recorded absolute 
bills sale. But since plain that they were not bills sale fact, 
but were intended all concerned chattel mortgage, must now 
regard them such, and test the validity the lien they created 
against the rights the oil company the statutory requirement above 
quoted, touching the execution chattel mortgages. Viewed this 
light, these bills sale plainly did not meet this requirement, that 
they were not accompanied the required affidavit good faith. 
Sayward Numan, Wash. 87, 91, Pac. 1022, 1024, Judge Scott, 
speaking for the court, observed: 

“To hold that the affidavit and acknowledgment are not required 
where bill sale given security and effect mortgage would 
render such provisions the law relation chattel mortgages 
nugatory, for the same could avoided and fictitious claims created 
and spread upon the records giving mere bill sale—a fraudulent 
security and only fact and effect chattel mortgage should held 
within the provisions the act relating chattel 

These observations, may urged with some reason, did not relate 
controlling question that case, and are largely dictum. However, 
cannot escape the conclusion that they constitute correct statement 
the law. Manifestly, the law were otherwise, the requirement 
the affidavit good faith accompanying the execution chattel 
mortgage could easily avoided and its purpose wholly defeated. 
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There was lien upon this mortgaged property against the oil 
company long the mortgage remained unaccompanied 
affidavit good faith and the property remained the possession 
the transfer company, which condition continued until its actual seizure 
the sheriff under the execution issued upon the judgment rendered 
against the transfer company favor the oil company. Manifestly, 
between the lien rights Kato, successor interest, and the 
oil company, lien the latter became superior the moment the property 
was seized the sheriff under the execution. conclude that the 
oil company must held have acquired first and superior lien 
between and Masui Kato. 

The judgment the trial court reversed far decrees the 
mortgage lien Kato superior that the Union Oil Company under 
the levy made the sheriff satisfy its judgment against the transfer 
company. The cause remanded the superior court, with directions 
correct its judgment and decree accordingly, and for such further 
proceedings may necessary harmony with the views herein ex- 
pressed. 

Respondent’s motion dismiss the appeal was disposed our 
decision Kato Union Oil Company, 157 Pac. 688. 


RIGHTS BANK DISCOUNTING DRAFT AND BILL 
LADING. 


Commercial Bank of Port Huron v. Elliott, Supreme Court of Washington, July 29, 1916. 159 Pac, 
Rep. 377. 


bank which discounts draft attached bill lading, covering auto- 
mobile, has lien the ear superior that person who subsequently takes 
possession the car virtue writ attachment. 


Department Appeal from Superior Court, King County; 
Albertson, Judge. 

Action James Elliott against the Havers Motor Car Company, 
wherein automobile was attached and the Commercial Bank Port 
Huron filed affidavit claiming was owner, plaintiff filing answer 
denying its ownership. From order granting the claimant new trial 
after adverse verdict, plaintiff appeals. Judgment affirmed. 

France Helsell, Seattle, for appellant. Raymond Odgen, 
Seattle, for respondent. 

June, 1914, appellant, Elliott, instituted action 
against the Havers Motor Car Company, and caused writ attach- 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement 74. 
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ment issued, virtue which certain automobile, described 
Havers Six, 683, was attached. Shortly afterwards, under authority 
Rem. Bal. Code, §573 seq., the respondent, Commercial Bank 
Port Huron, hereinafter called the bank, filed affidavit, claiming 
was the owner the automobile. The bank then filed bond with the 
American Surety Company surety, and the car was released from the 
attachment and delivered representative the bank. Appellant 
filed answer, denying ownership the automobile the bank, and 
trial was had before jury determine its ownership. developed 
during the trial that the bank, April, 1913, discounted sight draft 
with bill lading attached, which bill lading covered three cars 
shipped and Gray, being the bank’s contention that the 
car attached this action, No. 683, was one the three cars covered 
this bill lading. The court correctly held matter law that 
the bank, reason owning the bill lading, had right all property 
covered this bill lading superior appellant, whose only claim 
the property was virtue subsequent attachment. 

The only question determine was whether the car attached, No. 
683, was covered the bill lading held the bank, and this, being 
question fact, was for the jury. The evidence being introduced, the 
court seemed doubtful whether there was sufficient evidence non- 
ownership the bank take this question the jury, evidenced 
the following remark the court upon motion for nonsuit claimant 
and directed verdict for the bank: 

disposed the present instance submit this one question 


fact the jury. the event the jury returns verdict your favor, 
Mr. France, don’t know what might with the 


This question was finally submitted the jury, who returned verdict 
against the bank and its bondsmen for $987.15. Counsel for the bank 
then secured some affidavits, with documentary evidence attached, 
tending prove more conclusively that the automobile question was 
the property the bank, and moved for new trial all the statutory 
grounds, which motion was granted. From this order appellant prose- 
cutes this appeal. 

Whatever may the legal effect these affidavits filed subsequent 
the trial the cause, think the court was fully justified granting 
new trial the ground that the evidence was insufficient support 
the verdict, the only evidence that car No. 683 was not one the cars 
covered the bank’s bill lading was Mr. Gray’s evidence, follows: 


Now, was the car attached Mr. Elliott one the cars that 
were shipped out that way without your ordering it? was one 
the carloads. think had two carloads that model. They sent 
two carloads that model 


This evidence nonownership the bank was meager that the 
trial court, shown his remark above quoted, was inclined give 
the bank directed verdict. This court has uniformly held that 
the discretion the trial court grant refuse motion for new 
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trial upon the question the insufficiency the evidence support 
the verdict, and that this court will only interfere with the discretion 
the lower court when there has been clear abuse such discretion. 
such case the court weighs the evidence and grants refuses new 
trial his discretion. exercises sound discretion, not dis- 
turb it, and the presumption favor his exercise sound discretion. 
Brown Walla Walla, Wash. 670, 136 Pac. 1166, and cases there 
cited. Koenig Whatcom Falls Mill Co., Wash. 632, 122 Pac. 16, 
said: 

the law established this state, sometimes becomes the 
duty the court grant new trial because the insufficiency the 


evidence sustain the verdict, even though there some slight evidence, 
which, standing alone, might sustain the 


Applying this rule the evidence this case, which consisted 
ample testimony the ownership the car the bank and the meager, 
indefinite testimony Gray, hereinbefore quoted, nonownership 
the bank, seems evident that there was such clear abuse dis- 
cretion the trial court granting this motion for new trial would 
justify disturbing it. 

The judgment therefore affirmed. 

J., and PARKER, and JJ. concur. 


DEFECTIVELY EXECUTED CHATTEL MORTGAGE. 


Merchants’ National Bank Frazier, Supreme Court Oklahoma, July 159 Pac. Rep. 647. 


Under the laws Oklahoma chattel mortgage, not acknowledged before 
notary public and attested only one witness not entitled placed 
record not valid against person subsequently acquiring interest 
lien upon the mortgaged property good faith and without knowledge the 
existence the mortgage. 


Commissioners’ Opinion, Division No. Error from District Court, 
Sequoyah County; John Pitchford, Judge. 

Action the Merchants’ National Bank Sallisaw against 
Frazier and McConnell and others intervene. From adverse 
judgment, the plaintiff brings error. Affirmed. 

Franklin Carey, Muskogee, and Frye Frye, Sallisaw, for 
plaintiff error. McCombs McCombs, Sallisaw for defendants 
error. 

Hooker, This suit replevin was instituted the bank against 
Frazier recover the possession certain personal property 
which the bank claimed special interest virtue certain notes and 
chattel mortgages executed one Frazier other parties and there- 
after assigned the bank. After the filing said action the other de- 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement 287. 
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fendants intervened and claimed all the property sought re- 
covered this action, and executed redelivery bonds therefor, and ob- 
tained possession the property. 

appears from the evidence that 1911 one Coombs made 
contract for the purchase certain real estate from one John Coombs, 
and that Coombs entered into possession said property, and 
the fall 1911 made contract with Frazier cultivate said real 
estate for the year 1912, and the terms his contract obligated 
himself furnish Frazier certain provisions, etc., enable him culti- 
vate said land, and also sold Frazier certain stock, and order 
secure the payment for the stock, provisions, and rent the land the 
said Frazier executed Coombs his note, and secured the same 
chattel mortgage certain personal property. Frazier took possession 
the real estate under the lease, and attempted cultivate the same 
for the year 1912, but the month May thereof, flood destroyed 
the crop which had planted said place, and thereafter Frazier 
requested Coombs for further assistance, order that might 
plant and cultivate said land crops, and contended the defend- 
ants error that the said Coombs refused comply with this 
request, and informed the defendants error and other parties that 
intended turn said place back his vendor, John Coombs, and sue 
him for damages for misrepresentations, and that the said Coombs 
did surrender the possession said place John Coombs, and refused 
have anything further with said farm, either complying with 
his trade with John Coombs the cultivation the crops Frazier, 
and that thereupon the defendants error McConnell and Bradshaw 
leased the farm from John Coombs and hired Frazier the month 
work the crops, and that the crops thus cultivated Frazier said 
land belonged them and not Frazier, but upon the other hand, the 
bank contended that Coombs continued the landlord Frazier, 
and made arrangements whereby Frazier was enabled cultivate his 
crops, and that did not surrender possession said property until 
the fall 1912 John Coombs. the crops grown said prop- 
erty Frazier 1912, issue fact was here raised between the bank, 
the assignee the note and mortgage given Frazier Coombs 
and McConnell and Bradshaw, claiming have leased the same from 
John Coombs after the flood May, 1912, the bank claiming lien 
said crops virtue the mortgage aforesaid, and the other the 
absolute owner said crops virtue lease from John Coombs and 
having hired the crops cultivated. 

Upon the issue between the bank and McConnell, who claimed 
the owner the two mules question, another proposition 
presented. This mortgage McConnell was executed 1910, and the 
same was never acknowledged, and attested the signature one 
witness. Under the law then force this mortgage was not entitled 
record, and although was erroneously placed upon record, the same 
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did not give constructive notice its existence subsequent incum- 
brancers good faith. The record here shows that 1912, 
Coombs sold certain personal property Frazier, and furnished him 
certain provisions order secure which Frazier executed mortgage 
him upon the mules, being the same property claimed McConnell 
this action. Under this evidence are unable say that the claim 
McConnell, based upon said mortgage, superior that the bank, 
for the contrary true unless Coombs knew the time said mort- 
gage was executed him, that McConnell had mortgage said prop- 
erty. The bank here holds the note and mortgage innocent pur- 
chaser before maturity, and without any notice intervening equities; 
and, unless can shown that Coombs knew the existence 
the McConnell mortgage the time Frazier executed this mortgage 
him 1912 upon the mules question, the bank entitled recover 
the possession said mules. The judgment the trial court favor 
McConnell and against the plaintiff error the two mules 
reversed and remanded, but affirmed the black horse, and the 
judgment the court all other matters affirmed. 
Per Curiam. Adopted whole. 


SERIES NOTES. 


White Hatcher, Supreme Court Tennessee, August 1916. 188 Rep. 61. 


series notes payable djfferent times, but all become payable default 
the payment one, are negotiable. 


Certiorari Court Civil appeals. 

Action Walter White against Hatcher and another. 
Decree for complainant Court Civil Appeals, and defendants bring 
certiorari. Affirmed. 

Howard Brown, Dickson, for appellant. Hume Cornelius, 
Nashville, for appellees. 

GREEN, This suit the indorsee several promissory notes, 
claiming innocent holder. The defendant, the maker, admits 
the execution thereof, but avers failure consideration and denies 
that the notes were negotiable. 

There was decree for the complainant the Court Civil Appeals, 
that court finding him innocent holder and construing the notes 
sued negotiable instruments. petition for certiorari has been 
granted and the cause argued here. 

All the notes are like effect and the first is, words and figures, 
follows: 

September 15, 1913. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement 306. 
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“Sixty days after date promise pay the order Jas. Akers 
twenty-five and one hundredths dollars, with interest from date 
the rate six per cent. per annum, value received. This note first 
series twelve notes given for the purchase one Marathon roadster 
automobile. The conditions said purchase are, that the title the 
above car remain the hands Jas. Akers, and remain, until 
all the notes are paid full with interest and cost collection, including 
attorney’s fees. default payment any the said notes, the 
whole shall become due, and the said Jas. Akers shall have the right 
take possession said car and sell the same for the balance purchase 


money provided law. 


Indorsed back: 


only necessary consider that provision the notes declaring 
that the whole series shall become due upon default payment any 
one said notes. Other provisions the notes have been elsewhere 
considered the court and held not affect negotiability. 

urged behalf the maker that the insertion the words under 
consideration rendered the time payment the notes uncertain and 
contingent within the meaning section 94, the Acts 1899. 
The Negotiable Instruments Act. 

fixed determinable future time. Subsection 94, Acts 1899. 

Further quoting from this statute: 


“Sec. instrument payable determinable future time, 
within the meaning this act, which expressed payable: 

“1. fixed period after date 

before fixed determinable future time specified therein; 
or, 

fixed period after the occurrence specified event, 
which certain happen, though the time happening uncertain. 

instrument payable upon contingency not negotiable, and the 
happening the event does not cure the 


The notes suit are not payable contingency. They are payable 
all events the several times fixed their faces. Any may become 
due earlier the maker defaults payment one maturing previously. 

The statute authorizes the execution negotiable instrument pay- 
able ‘‘on before fixed determinable future time specified 
thus expressed, negotiability not impaired, although the maker may, 
find convenient, treat the note matured and discharge any 
day after issuance. 

Since under subsection §4, negotiable note may written 
mature any time before the fixed date, according the convenience 
the maker, may not this language the statute held justify 
more definite acceleration, dependent upon the act the maker? Such 
construction seems sound. Maturity would not controlled 
the whim caprice the holder, where the latter was authorized 
confess judgment for the maker, whenever the note was deemed 
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insecure, and Bank Russell, 124 Tenn. 618, 734, Ann. Cas. 
1913A, 203, and like cases have application. 

The exact question before came before the Supreme Court the 
United States. While that case did not arise under the negotiable in- 
struments statute, the court recognized the general rule the law mer- 
chant that: 


“To constitute valid promissory note, must for the payment 
money some fixed time, upon some event which must inevitably 
happen, and that its character promissory note cannot depend upon 
future events, but solely upon its character when created.” 


The court further recognized the negotiability note payable 
before named date, and after review the decisions said: 


“In view these authorities, well upon principle, adjudge 
that the negotiability the notes suit was not affected the pro- 
vision that upon the failure the maker pay any one the notes 
the series which those suit belonged, the rest should become due 
and payable the Chicago Railway Equipment Co. Mer- 
chants’ National Bank, 136 268 [10 Sup. Ct. 999], Ed. 349. 


future contains nothing materially different from the provisions 
the law merchant, these provisions were understood the Supreme 
Court, and are accordingly inclined follow Chicago Railway Equip- 
ment Co. Merchants’ National Bank, supra, and hold the notes 
here suit negotiable. 

The Negotiable Instruments Act declares that the sum payable 
sum certain, although payable stated installments, with provision 
that upon default payment any installment, interest, the 
whole shall become Subsection §2. 

The Supreme Court Wisconsin has held that stipulation maturing 
whole series notes upon default the payment one does not 
impair negotiability. The Wisconsin statute, however, slightly dif- 
ferent from the Tennessee statute. The former statute has additional 
subsection among those defining instruments payable determinable 
future time, follows: 


“4. period after date sight, though payable before then 
St. Wis. 1915, §1675—4. 


This subsection seems have been added the statute meet 
former decisions the Wisconsin court, and the holding the court 
referred above rested the statute. Thorp Mindeman, 123 Wis. 
149, 101 417, 146, 107 Am. St. Rep. 1003. 

The case Iowa National Bank Carter, 144 Iowa, 715, 123 
237, cited opposition the views have indicated. The notes 
there held nonnegotiable, addition the stipulation for the 
maturity all upon default respect one, provided: 


“If the said party the first part shall sell, assign, dispose of, 
attempt sell, assign, dispose of, remove from said county Iowa 
without the consent said Port Huron Machine Co., Ltd., the whole 
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any part said goods chattels, any time the said party the 
second part shall deem themselves 


—the whole the notes should become due. 

The Iowa court might obviously have based its conclusion, the 
character the notes, upon that portion their contents just quoted, 
without consideration the acceleration clause. 

Roblee Union Stockyards National Bank, Neb. 180, 
61, not point. that case, collateral agreement, the maker 
undertook make payments the notes the delivery milk 
certain creamery, which deliveries his notes were credited. 
The court said the transaction involved the payment uncertain sums 
uncertain times, that would impossible tell how much would 
due these notes maturity, and that such notes were not negotiable. 

Inasmuch, therefore, find direct construction the Negoti- 
able Instruments Act the contrary, and, believing the act, this 
particular, made change the rules the law merchant, prefer 
follow the interpretation the latter rules adopted the Supreme 
Court Chicago Railway Equipment Co. Merchants’ National Bank, 
supra, and adjudge that the negotiability series notes not 
affected provision that upon the failure the maker pay any one 
the notes, the whole the series shall become due. 

Such result undoubtedly desirable furtherance trade and 
industry. conditional vendor, selling implements, equipment, and 
machinery, with lien title retained, thus protected against deprecia- 
tion his security, incident its use. Purchase-money notes, secured, 
may more readily marketed. The security being better, credit will 
easier, and small enterprises may organized and outfitted with less 
difficulty. said that these notes might find their way into different 
hands, and that the holder the later notes would not know de- 
fault was made upon earlier note; that such default would mature 
whole series, and the holder the later notes would thus unwit- 
tingly and perhaps unwillingly have the notes his possession rendered 
past due. 

The answer this that the provision that the series notes shall 
become due upon the failure the maker pay any one them means 
that such other notes shall become due the option the holder. 
Chicago Railway Equipment Co. Merchants’ National Bank, supra. 
Unless the holder the other notes elects, said notes will not become 
due until their fixed maturities. 

The holder earlier notes, upon one which default made, can 
only declare due and payable the notes his possession. His act cannot 
affect the notes the possession another. 

Upon the whole case think the correct result was reached the 
Court Civil Appeals, and the decree that court affirmed. 
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STOPPING PAYMENT CERTIFIED CHECK. 


Ordinarily, the drawer check has the right stop payment 
it, giving proper notice the bank. check, being mere order 
bank pay money from the account subject revoca- 
tion the drawer any time before accepted paid. If, after 
issuing check, the drawer decides recall it, his privilege notify 
the drawee not pay and the bank bound carry out his instruc- 
tion, provided the notice received before the check has been accepted 
paid. general, bank pays check after has been notified 
stop payment, pays its own responsibility and will not permitted 
charge the amount the check against the depositor’s account. 

But, once check has been certified, the general rule that the drawer 
loses control over and has power stop payment, least against 
holder due course. considering the right the drawer 
check stop payment after has been certified, may well refer 
briefly the legal effect certification. 

The certification check equivalent the acceptance bill 
exchange. admission the certifying bank that the signature 
the drawer genuine, and the bank certifies check, which the 
signature the drawer forgery, will held liable thereon 
bona fide purchaser the check. The certification also admits that the 
drawer has deposit sum sufficient pay the check, and imports 
agreement and undertaking the bank retain out the money 
deposit the drawer’s credit sum sufficient meet the check, 
and honor the check when duly presented. 

distinction drawn between the effect certification the instance 
the holder check and certification the drawer’s request before 
delivery. When the holder check has certified the drawer and all 
indorsers are discharged from liability thereon. This provision now 
part the Negotiable Instruments Law. The holder check 
entitled present for payment only, and the bank which 
drawn under obligation the drawer pay upon presentment. 
When the check presented the bank presumably ready pay it, 
provided regular and there are sufficient funds deposit for that 
purpose. the holder requests certification instead payment, 
enters into new contract with the bank, and one which was not 
within the contemplation the drawer. And the law will not permit 
the money thus left the bank, after the presentment the check, 
for the accommodation the holder, without discharging the drawer. 
The act the holder check, having certified, releases the drawer 
and prior indorsers, notwithstanding that the check subsequently 
presented for payment, payment refused, and notice dishonor given 
within the time required law. 
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the check certified prior its delivery the payee the drawer 
remains liable thereon, even though the certification had the special 
request the payee. 

frequently happens that the drawer check discovers facts 
which believes warrant stopping payment, but not able notify the 
bank until after the check has been certified. seems that, the holder 
check has the slightest notion that payment likely stopped 
the first thing will obtain certification. When the bank re- 
ceives the stop order after the check has been certified, left 
peculiar position. The bank wishes, course, protect its depositor 
and yet, under the authorities there little that can legally do. 

Even, where check delivered the payee for his accommodation, 
transferred without indorsement and certified the instance the 
transferee, held that the drawer has, the certification, lost his 
right stop payment. Freund Importers’ Traders’ Bank, N.Y. 
352. 
this case the plaintiff drew check the defendant bank, payable 
and delivered for his accommodation, without restriction 
his use it. delivered the check without indorsement 
payment debt owing had the check certified and later the 
plaintiff instructed the defendant bank not pay it. The bank how- 
ever, paid the check action the plaintiff recover the 
amount the check was held that, although the check was unindorsed 
the payee when delivered still became the owner the check 
assignment; that the effect the certification was the same though 
the check had been indorsed the time; that the certification deprived 
the drawer the right stop payment and that the bank, therefore, 
was not liable for having paid contrary the order. 

Farmers’ Merchants’ National Bank Elizabethtown National 
Bank, Pa. Super. Ct. 271, the check involved was cashed the plain- 
tiff reliance upon the drawee’s telegraphic certification. One Harper 
presented bank Winchester, Pa., check drawn Lehman 
for $900 bank Elizabethtown, with request that cashed. 
The Winchester bank then wired the drawee bank Elizabethtown, 
asking the check would paid. received telegraphic reply: 
“Will pay Lehman check Nine Hundred and thereupon 
cashed the check. The check was forwarded for collection, but upon 
presentment was refused, for the reason that Lehman, the drawer, 
had the meantime stopped payment. was held that the stoppage 
payment was defense action the Winchester Bank against 
the drawee. 

Meridian National Bank First National Bank, Ind. App. 322, 
Rep. 247, appeared that person who had stolen certain 
cattle sold them under assumed name and received check for the 
amount the sale payable him that name. his instance was 
certified the defendant bank which was drawn and cashed 
the plaintiff bank. The drawer discovered the fraud and stopped 
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payment before the check was presented. was held that the plaintiff 
bank could recover. The fact that the payee used fictitious name had 
bearing the decision. His indorsement was sufficient transfer 
title. the opinion was said: prior its certification, 
the check may countermanded the drawer, after its certification 
has passed beyond his control and longer has power counter- 
mand its 

The fact that the drawer check discovers, after the check has 
been certified the instance the payee, that the payee insolvent 
does not entitle the drawer countermand payment enable 
him make use setoff counterclaim, which, except for certifi- 
cation, would have been available against the payee. such circum- 
stances the drawee may not resist the payee’s claim and liable the 
check action the payee, notwithstanding the stopping payment 
the drawer. Carnegie Trust Co. First Nat. Bank, 107 
Rep. 693. this case appeared that Cincinnati bank for- 
warded its check the plaintiff trust company New York, drawn 
the defendant, New York Bank. the time the arrival the 
check the plaintiff had failed and was the control the superintend- 
ent banks. The check was sent around the drawee bank and was 
certified it. Shortly afterward the drawee bank received telegram 
from the Cincinnati bank instructing stop payment, the reason 
being that the plaintiff was indebted the Cincinnati bank sum 
larger than the amount the check. was held that the drawee could 
not resist the enforcement its contract certification order that the 
Cincinnati bank might avail itself its right setoff against the plaintiff. 

WHERE CHECK CERTIFIED INSTANCE DRAWER. 

each the cases thus far referred to, the check question has been 
certified after its delivery the payee. The question has been raised 
whether there not distinction with regard stopping payment 
check certified and stopping payment check which has been 
certified the instance the drawer before delivery. 

While there one decision, New Jersey case, which intimates that 
there such distinction, know case which expressly holds 
this effect and there are several cases which has been held that 
the drawer cannot stop payment, even where the check was certified 
his request. The New Jersey case referred Times Square Auto- 
mobile Co. Rutherford National Bank, Law 649, Atl. 
Rep. 479. this case appeared that the purchaser second hand 
automobile drew his check for the purchase price payable the order 
agent who assisted him making the purchase. The agent in- 
dorsed and delivered the manager the automobile company, 
which sold the machine. The company immediately had certified. 
When the check was presented, the bank refused pay the ground 
that had received instruction from the drawer not pay. The drawer 
had stopped payment because the fact that had been induced 
purchase the car upon false representations made the manager 
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the automobile company. action the automobile company 
against the drawee bank the check, was held that the company was 
entitled recover. The effect the transaction was the same though 
the money had been paid over the holder the time the certi- 
fication and re-deposited the bank the holder’s credit. The court 
stated that, the certification had been made the request the 
drawer before the delivery the check, the drawer would have been 

position stop payment and the bank could have resisted the col- 
lection the check the holder. 

But already stated, there are other decisions which hold that the 
drawer cannot stop payment, certified check, even though the check 
was certified his request. the case Hermann Furniture Works 
the German Exchange Bank, Supp. 462, depositor had 
his check certified, delivered the payee and then stopped payment. 
The payee brought action against the bank and the latter sought 
have the depositor interpleaded with the payee, that is, offered 
pay the money into the court and leave the depositor and payee 
litigate the matter between themselves. refusing allow the de- 
positor interpleaded the court said: 

“The delivery the plaintiff the certified check drawn the 
defendant bank amounted legal effect the payment the deposi- 
tor the plaintiff much money. The bank was merely the cus- 
todian the money for the plaintiff. its certification the check 
lost all power withhold from the plaintiff, and was bound pay 
over its sole property demand.” 

Another case this point Poess Twelfth Ward Bank, Misc. 
Rep. (N. Y.) 45, Supp. 857. Here the plaintiff drew check 
the defendant bank for $500, payable his own order and caused 
certified the bank. Later the plaintiff decided redeposit 
the check the bank, but, the way the bank lost it. Upon 
discovering the loss, immediately notified the paying teller stop 
payment. About five days later the check came in, bearing two indorse- 
ments besides that the plaintiff. The last indorser was one Zuccaro, 
Italian banker. Just how the check came paid after payment 
had been stopped does not appear, but presumably the payment was made 
through the clearing house. The cashier the defendant bank sent 
messenger out with the plaintiff see Zuccaro and try get the money 
back. was explained Zuccaro that the check had been stolen, 
and the parties then made attempt locate the man from whom 
Zuccaro had received the check, but were him. Zuccarro 
then returned the $500 the messenger who thereupon gave him back 
the check. The plaintiff then made out deposit slip which gave 
the messenger, requesting him deposit the $500 received the 
plaintiff’s account the defendant bank. They parted with the under- 
standing that this would done. the following day the plaintiff 
went see the cashier the defendant bank and was told that nothing 
could done for him that time, and that the plaintiff would have 
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give bond order get the money back, because Zuccaro might 
institute suit against the bank. claim was made this time that 
the money had not been redeposited the plaintiffs’ credit. 

this action the plaintiff recover the $500 was held that, 
while had right stop payment the check, nevertheless 
was entitled recover because the fact that Zuccaro had voluntarily 
surrendered the money and under the circumstances was not entitled 
maintain any action against the bank. 

the question the plaintiff’s right stop payment the court 
said: between Zuccaro and the defendant was entitled have 
the check honored and paid, and must presumed that the payment 
the check the defendant was made the lawful holder good 
faith. Notice the defendant that the check had been lost, and the 
direction the plaintiff not pay the check presented, could not 
operate, under the circumstances the prejudice Zuccaro and affect 
his 

But Zuccaro’s voluntary surrender the money introduced new 
element into the case. This new element relieved the bank any lia- 
bility Zuccaro and therefore entitled the plaintiff recover. The 
reasoning upon which this conclusion was reached expressed the 
following quotation from the opinion: 

therefore see that Zuccaro had not repaid the $500, which 
had received through the collection the check due course, the 
parties this action would have been powerless compel him refund. 
But Zuccaro having their demand, voluntarily repaid the amount 
had thus received, the question presented whether can main- 
tain any further claim against the defendant. think this question 
demands answer favorable the plaintiff. The defendant lost nothing 
certifying and paying the check due course, because had appro- 
priated sufficient funds the plaintiff for that purpose the time 
the certification, and upon its payment due course the check became 
discharged, under the express provision section the Negotiable 
Instruments Law (Laws 1897, 731, 612). That being Zuccaro 
can longer maintain action against the defendant accept- 
ance certification. The check was simply surrendered him after 
its payment due course enable him pursue his remedy against 
the party from whom had taken it. Much less can action 
maintained any one claiming through him. The check not the 
record, but, since was paid the defendant, must infer that 
bears upon its face unmistakable evidence payment. There never 
hereafter can bona fide holder thereof. The defendant’s situation 
all intents and purposes the same honest finder the 
check had returned the bank, making claim upon 

Trust Safe Deposit Co. White, 206 Pa. 611, the check involved 
was drawn William White the Lancaster Trust Co. favor 
son the drawer who lived Harrisburg. The check was certified. 
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was not expressly stated the opinion whose instance the check 
was certified, but since the drawer resided Lancaster where the drawee 
bank was located, and the payee resided Harrisburg, fair assume 
that the certification was had the request the drawer. any rate 
the drawer died, and the son thereafter cashed the check 
bank Harrisburg. the meantime other sons the drawer 
had instructed the Lancaster Trust Company stop payment the 
check the ground that had been obtained fraud and imposition, 
and when was presented payment was accordingly refused. The Harris- 
burg bank brought suit against the Lancaster Trust Company and the 
latter paid the money into court and issue was framed between the 
Harrisburg bank and the administrators the drawer’s estate. was 
held that the plaintiff was entitled recover. 

The case Nolan Bank New York, Barb. (N. Y.) 24, involved 
check for $5,000 dated January 21, 1865, payable gold, drawn 
Morgan and Sons their own order the Bank New York. The 
check was indorsed the drawers. appears that that time was 
customary for checks drawn this manner remain circulation 
for long periods time without presentment for payment. few days 
after the check was issued came the handsofa certain firm, 
was stolen one the firm’s employees. the opinion said: 
“It appears that notice the theft was given the defendant (drawee 
bank) the payment stopped the May, 1868, 
the check was purchased the plaintiff good faith. Upon the trial 
judgment was given for the defendant the theory that the check 
was, judgment law dishonored. appeal the judgment was set 
aside and new trial was granted. The question stopping payment 
not discussed the opinion but the case apparently authority 
the proposition that the drawer check cannot stop payment 
after has been certified, even though the certification was secured 
the drawer’s request. 

COURSE PURSUED THE BANK WHEN PAYMENT 
CERTIFIED CHECK STOPPED. 

The decisions referred above indicate that the drawer, general 
has right stop the payment his check after has been 
certified. The question arises what course the bank pursue, 
when the stop payment order received after has certified the check. 
the holder the check holder due course the bank cannot 
successfully defend action instituted against the holder. The 
trouble that the bank generally not possession sufficient facts 
determine whether not the holder due course. And, 
even where the holder not holder due course, the rejection 
the check may attended with unlooked for complications. This 
illustrated the case Nassau Bank Broadway Bank, Barb. 
(N. Y.) 236. this case appeared that check, after having been 
indorsed the payee and another person was certified the drawee 
bank. Subsequently the drawer, discovering that had been defrauded, 
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directed the bank not pay the check. Upon presentment the 
drawee bank the words were written across the face 
the check and was returned the holder. The latter erased the 
words stopped” and placed revenue stamp over the erasure 
and later the check came the hands the plaintiff bank holder 
due course. was held that the plaintiff was entitled recover the 
amount from the drawee. 

first blush might appear that the erasure the words ‘‘payment 
amounted material alteration forgery. But upon this 
point the court said: Broadway Bank had legal right put 
these words upon the check and when did and handed back the 
party presenting it, had legal right erase them and restore the 
check the condition which was, thus leaving all parties their 
legal rights and remedies. The act the payee and indorser was dis- 
honest and dishonorable act and helped them pass off the check 
innocent parties, but was not forgery. Hard this conclusion may 
against the maker the check, is, judgment, unanswerable. 
suffered the consequence the rule which gives bona fide holders 
commercial paper the right enforce its collection and leaves him 
his remedy against the person who defrauded him.”’ 

This decision states that the drawee bank had right write the 
words, upon the check. Whether not the bank 
was within its legal rights stamping these words the check, 
would seem justified doing so, least case where the de- 
positor able show that the check was obtained from him fraud 
that has some other defense the check, which the holder has 
knowledge. The bank certainly owes higher duty its depositor 
this regard than does any other party the transaction. should 
certainly all its power protect him from loss. 

attempting protect its depositor from loss the bank should see 
that not subjecting itself litigation, the cost which will 
have borne itself. From the decisions which have been referred 
this article, would appear that the correct course for bank 
pursue where its depositor requests stop payment certified 
check first insist that the depositor furnish indemnity against any 
loss that may sustained the bank carrying out his directions. 

such indemnity furnished there seems reason why the 
bank should not reject the check upon presentment. should, however, 
mark mutilate the check that would impossible for the holder 
palm off innocent purchaser, was done the last decision 
above referred to. Then, suit brought against the bank the check, 
can offer pay the money into court, leaving the holder and the de- 
positor carry the litigation between themselves. the court 
refuses this offer the theory that the bank absolutely liable the 
check, the bank then position look its depositor and his bond 
indemnity for reimbursement cover any expense which may 
subjected. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


submitting question essential that all the facts involved clearly set forth. the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


SEPTEMBER 26, 1916. 
Editor, Banking Law Journal, 

are enclosing form note being used this community 
company which promoting co-operative Company take over stock 
merchandise. promoters soliciting subscriptions for stock the co-operative 
company are taking these notes for the price the stock $200 per share and 
$5.00 membership fee. The stock certificate not delivered the subscriber 
until his note paid. Some the notes are drawn paid Nov. 15th, 1916, 
some Nov. 15th, 1917, others dates suit the subscriber, some the notes are 
given for the full amount payable this fall, others paid next fall, some have 
given two notes, one payable this fall and one next fall. Nov. 15th, 1916, was set 
the time which the Co-operative Co. expected have their organization 
completed and ready take over the business purchased. The notes were 
taken and secured with the understanding that there interest charged 
until the new business started whether before Nov. that time. 
have been asked handle some these notes, but have objected the form 
the note, particular regards the beginning interest, the promoters have 
replied this that the notes are stamped the effect that interest begin 
the date taking over the business. Our opinion that this would make trouble, 
looks that where note not clear when interest begin, the 
courts would hold that began from date the note, and further, that stamping 
the notes saying interest was begin some other time would alteration 
the face contract and would make for trouble again. would very glad 
have your opinion these two points regards the time interest begin 
the form made up, and stamping the note some way state interest 
begin some other date than the date the note. 
Yours respectfully, CASHIER. 
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date, without grace, for value received, 


promise pay the order 


THE CO-OPERATIVE COMPANY 


DOLLARS, 


payable with interest the rate ten per cent per annum, 
until paid. The makers and endorsers this note waive demand, protest and 
notice protest, and guarantee payments. 


Due 


situation outlined the above inquiry would almost 
certain give rise dispute and possibly litigation. The law 
applicable case this kind may briefly stated follows: Where 
note provides for interest certain rate, interest begin 
certain time, generally not permissible for the parties introduce 
oral testimony the effect that there was verbal agreement between 
the parties under which interest should paid different rate, 
should not begin run until later time. Any change negotiable 
instrument with reference the rate interest, the period during 
which run, material alteration and avoids the instrument 
with certain limitations hereafter referred more detail. 

The note set forth above provides that shall payable with interest 
10% until paid. does not specifically state what date the in- 
terest shall begin run. This situation covered Negotiable In- 
struments Law, which force South Dakota, and which provides 
follows: 

the instrument provides for the payment interest without 
specifying the date from which interest run, the interest runs from 
the date the instrument and the instrument undated, from the 


The note question, therefore, would construed carry interest 
from its date, undated, from the date its issuance. 

will assume the first instance that this note signed with the 
verbal understanding that interest not begin run until the pro- 
posed corporation commences business, that discounted with bank 
and that notation made the note the time its discount 
thereafter indicating the understanding between the parties. dispute 
could very easily arise here over the question interest, the maker con- 
tending that under the terms the note that was not liable for 
interest from the date the note and the holder contending that, under 
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the terms the note, was entitled interest from its date. The 
general rule applicable here that oral testimony could not admitted 
vary the express terms the note interest. The holder, there- 
fore, would permitted recover interest from the date the note. 
The general rule expressed follows Ruling Case Law, 1016: 
execution contract writing deemed supersede all nego- 
tiations stipulations concerning its terms and subject matter which 
preceded accompanied the execution the instrument the absence 
fraud misstatement fact, and any representation made prior 
contemporaneous with the execution the written contract 
held inadmissible contradict, change add the terms plainly 
incorporated into made part the written 

will now take the question what would happen the pro- 
moters the corporation carried out their plan stamping the instru- 
ment such manner as-to indicate that interest should run not from 
the date the instrument, but from some subsequent date. This 
would material alteration the instrument. The fact that such 
alteration would operate for the benefit the maker immaterial. 
The question not whether the maker has been injuriously affected, 
but whether not his rights have been materially affected—whether 
the contract its altered condition the contract into which entered. 
The following quotation from Ruling Case Law, 977, discusses the 
effect change interest negotiable instrument and shows 
wherein constitutes material alteration: 

“It well-established rule that any alteration, instrument for 
the payment money, clause relating interest material 
change discharging from liability the instrument any parties thereto 
who did not consent the alteration. This true the case the 
addition interest clause instrument which would not other- 
wise bear interest; alteration the rate interest; the 
time from which interest begins accrue, changing ‘from maturity’ 
‘from date,’ erasing the words ‘after maturity.’ Upon like 
principles change the time which interest paid material, 
as, for instance, changing ‘annually’ ‘quarterly,’ making the 
interest payable semi-annually. Similarly the addition the phrase, 
‘interest become principal not paid annually,’ has been held bea 
material alteration. The rule the materiality such alteration 
has been held apply regardless the fact that was made con- 
form the intent the 

The effect material alteration covered section 205 the 
Negotiable Instruments Law. This section provides follows: 
negotiable instrument materially altered without the assent 
parties liable thereon, avoided except against party who has 
himself, made, authorized assented the alteration and subsequent 
indorsers. But when instrument has been materially altered and 
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the hands holder due course, not party the alteration, 
may enforce payment its original 

This section declares that the holder due course altered in- 
strument may recover thereon according its original tenor. The 
expression due used here means person who 
received the instrument for value, before maturity and without notice 
the alteration. the question should arise, would probably 
held that the very fact that the note was stamped with provision for 
interest differing from the printed provision would itself constitute 
notice and put the purchases the note inquiry whether not 
there had been alteration. course, the stamp were placed 
the note with the consent the maker, would liable under the 
provisions section 205 the Negotiable Instruments Law above 
quoted. 

will readily seen that notes executed under these circumstances 
would quite likely become involved legal dispute. This careless 
and haphazard method issuing promissory notes, entering into 
other contracts, prolific source litigation and avoided. 
What the parties this case should see that their intentions, 
the time from which interest run, are clearly expressed the 
notes the time they are issued. 


NOTE PAYABLE BANK—GUARANTY. 
June 24, 1916. 
Editor, Banking Law Journal, 

subscribers your periodical, would ask you please 
reply the following questions, 

Whether under the Laws the State Wisconsin, notes deposited with 
for credit account customers carrying accounts subject deposit and check 
and assigned us, rubber stamp reading follows, i.e., 

the order the Citizens National Bank, Oconto, Wis., John 
can, with strict legality debited account Jones retiring same from our 
files maturity when not cared for otherwise, our hands, upon said notes 
being returned our depositor. Also whether written guarantee, executed upon 
note, holden and valid not only the payee, but well the assignee, when 
assigned due form. 

Thanking you kindly for your reply the above, 

Very truly yours, CASHIER. 

Answer:—In the note referred the above inquiry does not 
appear whether not was payable the bank where the account 
the maker was kept. will assume for the moment that the note 
was made payable the bank. that event, the Negotiable Instru- 
ments Law, which force the state Wisconsin, covers the sit- 
uation. This statute provides follows: ‘‘Where instrument 
made payable bank, equivalent order the bank pay 
the same for the account the principal debtor 

Under this section bank has the right charge the amount 
note against the maker’s account where the note payable the bank. 
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This section does not, however, make note payable bank equiv- 
alent check all respects. 

This section the statute was construed the Supreme Court 
Tennessee the case Binghamton Pharmacy First Nat. Bank, 
with reference presentment for payment. The opinion the court 
this case was published full the July 1915, issue the BANKING 
Law page 453. 

appeared that the defendants had made note payable certain 
trust company, which note was subsequently purchased for value 
the plaintiff bank. maturity, the note was not presented the office 
the trust company and, before any presentment was made, the trust 
company failed. the instrument involved had been check drawn 
defendants instead note which they appeared makers, 
these circumstances would have relieved the defendants from liability. 
The rule that failure present check within reasonable time 
after its issue, discharges the drawer the extent the loss caused 
the delay. The defendants contended that under the section the 
Negotiable Instruments Law referred to, the note was the equivalent 
check, and that the neglect the holder present maturity 
and the subsequent failure the trust company discharged them from 
liability, inasmuch there was deposited their credit the trust 
company the day the note matured, and for several days thereafter, 
sufficient amount pay the note. 

The court, however, refused accept this contention sound and 
held that the section the statute referred does not make note 
payable bank equivalent toa check all respects. was determined 
the court that situation this kind regulated another section 
the statute, which provides that for payment not 
necessary order charge the person primarily liable the instru- 
One the distinctions between the drawer check and the 
maker note, that the drawer not primarily liable but liable 
only capacity, that is, his liability attaches only when there 
has been proper presentment for payment and notice dishonor 
has been given. the other hand, the maker note absolutely 
required pay, irrespective presentment notice, that say, 
primarily liable the instrument. 

was accordingly held that the makers the note this case were 
not discharged the failure present the office the trust 
company upon maturity; other words, the nature their liability 
was not any way changed the fact that the note was made payable 
bank. This decision places upon the section the statute under 
discussion construction the effect that making instrument payable 
bank operates merely authorize the bank pay the instrument 
without specific authority and charge the same the account the 
principal debtor; other respects the statute does not alter any way 
the liability the parties note made payable bank. 
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the case where bank holds note which not payable the bank 
and the maker has account the bank, the bank has what generally 
called banker’s lien against the maker’s deposit for the amount the 
note upon its maturity. such case, while the note may not equiv- 
alent check, the bank, nevertheless, has the right hold the 
depositor for the payment the note and, wishes, apply the 
deposit the satisfaction the note. far the bank concerned, 
its rights are substantially the same whether the note payable the 
bank some other place. one case treats the instrument 
check and the other has lien against the account the maker. 
But both cases collects the amount the note out the maker’s 
deposit. 

The rule with reference the banker’s lien expressed follows 
Tiffany Banks and Banking, page 62: 

bank has right appropriate the funds due upon general de- 
posit the payment any debt due the bank from the depositor. 
This right sometimes called banker’s lien, but the right the bank 
rather right set off against the depositor’s demand against the 
bank its own demand against the depositor. Though the right called 
‘lien,’ strictly not, when applied general deposit, for person 
cannot have lien upon his own property, but only that another; 
and the funds general deposit bank are the property the bank. 
Properly speaking, the right that set-off, arising from the existence 
mutual demands. The practical effect, however, the same. The 
cross-demands are satisfied, far they are equal, leaving whatever 
balance may due either the true amount the indebtedness from 
one party the other. The bank may, therefore, retain the deposit 
until payment the debt; and may itself apply the deposit payment. 
The consent the depositor the application not 

With reference liability the guarantor note, the general 
rule that general guaranty negotiable and transferred with the 
note. The following quotation from Ruling Case Law 1055, expresses 
the law applicable cases this kind: 

common law, chose action except negotiable instrument 
was assignable. This rule prohibited the transfer, not only the guar- 
anty, but also, general rule, the principal obligation. Statutory 
enactment and judicial decisions, however, have modified the rule 
that the transfer general guaranty now usually permitted. Under 
the doctrine that the assignment debt carries with the security 
therefor, the transfer the principal obligation operates assignment 
general guaranty thereof, though the guaranty not specifically 
mentioned the transfer. This rule has been applied guaranty 
the payment rent, guaranty the collectability the amount 
bond and mortgage, and also general guaranty negotiable 
instrument. Indeed, the transferee the debt entitled the bene- 
fit the guaranty though had knowledge thereof the time 
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the assignment the debt. But the foregoing rules refer general 
guaranties distinguished from those which are special. guaranty 
person for future credits extended debtor cannot 
transferred another person allow the latter become the 
creditor such debtor. other words guaranty runs definite 
person, another will not permitted assign his cause action against 
the guarantor. The transfer negotiable instrument, which 
annexed guaranty, though the transfer made before the maturity 
the instrument that the transferee becomes holder due course, 
does not give the transferee the right enforce the guaranty free from 
equities existing between the guarantor and 


SATISFACTION MORTGAGE. 


Montana, 30, 1916. 
Editor, Banking Law Journal, 

you kindly favor with your opinion point law re- 
lative the following question? 

sends his check for interest full due date requesting forward 
note together with mortgage, satisfaction and all other papers bank for col- 
lection and they would immediately remit for same return mail which would 
probably the following day. This course they would not need being 
arbitrary note payable bank and they can demand payment their 
office. neglects reply request nor does acknowledge receipt 
check for the interest forward canceled interest coupon although check ac- 
cepted and cashed. then requests bank forward draft bank for the 
amount principal due which may two weeks after the note and mortgage was 
due. Bank acknowledges receipt the draft and advises soon papers are 
received from their clients the East they would forwarded which would 

Bank instructs their clients the East charge their account and forward 
the papers together with satisfaction and doing they charged accrued interest 
after maturity ignoring the fact that the note was payable bank Bank 
then advised that there some accrued interest that must paid before satis- 
faction can surrendered. objects paying accrued interest inasmuch 
papers were due and payable bank and bank was unable surrender the 
papers any time before the principal was paid, having made tender first out- 
lined, but not having heard from bank whether they wished accept 
reject it. 

Has got good legal action against bank for damages for refusing sur- 
render canceled papers together with the satisfaction Montana? 

Thanking you for early reply, 
Very truly yours, CASHIER. 


Answer:—It would not seem that has cause action against bank 
the reason being that has never made valid tender the amount 
due from him. 

The effect valid tender is, course, discharge the debtor from 
liability for interest accruing subsequently the tender. 


. 
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INQUIRIES AND CORRESPONDENCE 


Clearly was not within his rights requesting the papers 
forwarded bank for collection. The note was payable bank 
and that the place which should have paid his debt made his 
offer pay. 

The question whether has made sufficient tender stop the 
running interest against him. One the elements valid tender 
that must made whatever form money the time legal 
tender for the payment debts. Perhaps this requirement was waived 
the acceptance the draft which sent. Nevertheless tender was 
still ineffectual for the reason that the full amount due was not tendered. 
The debt carried interest and A’s draft was not sent until ten days after 
maturity. The draft was drawn for the amount the principal only 
and did not include interest the date payment. said 
Cyc. page 137: short offer everything that the 
creditor entitled receive sufficient, and debtor must his peril 
tender the entire sum due. The amount tendered must 
sufficient cover both principal and interest, the obligation upon 
which the tender made carries The acceptance the creditor 
sum less than the amount due does not forfeit his right the balance. 
The holder mortgage cannot required surrender give 
satisfaction until the entire amount due paid tendered. 
position complain that the bank refused surrender the mortgage 
and other papers because time has paid the entire amount due 
made valid tender thereof. 

Section 5755 the statutes Montana provides follows: 
mortgagee his personal representative assignee, the case may be, 
after the full performance the conditions the mortgage, whether 
before after breach thereof, who shall, for the space seven days 
after being requested, refuse neglect execute and acknowledge 
certificate discharge release thereof, shall liable the mortgagor, 
his heirs assigns, the sum one hundred dollars; and also for all 
actual damages occasioned such neglect 

This statute, however, gives right action the mortgagor 
the present instance for the reason that there has been “‘full perfor- 
mance the conditions the 

had any time made valid tender the entire amount due 
under the mortgage including the interest due the date the tender, 
such tender being made the bank, and for seven days thereafter 
the mortgagee had refused execute and acknowledge satisfaction, 
then would have been position take advantage the statute 
quoted above. 
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CONVENTION. 

The Fourteenth Annual Convention the American Institute Banking 
was held Cincinnati, Ohio, September 20, and 22. was far the most 
enthusiastic and successful annual gathering the history the Institute, more 
than 500 delegates being present. McWilliam, Los Angeles, was elected 
President and Proctor Richmond, Va., was made Vice-President. 

Among the many well-known and accomplished speakers who delivered addresses 
during the convention were Hon. Paul Warburg, Vice Governor the Federal 
Reserve Board, and Major Kilbourne, the General Staff the United 
States Army. 

Mr. Warburg addressed the Convention the morning session September 
22nd, his topic being, ‘‘The Federal Reserve Problem and Future the Federal 
Reserve Major Kilbourne’s address was delivered the morning session 
September 21st. His subject was, ‘‘National Readiness for 

The address welcome behalf the banks Cincinnati was given 
Thomas Davis, President the Cincinnati Clearing House Association, and 
was responded behalf the Institute Dreher the National City 
Bank New York City. 

The outgoing president the Institute, Robert Bean, the Casco Mer- 
cantile Trust Company Portland, Me., his annual address reviewed the 
present activities and past accomplishments the Institute, and predicted even 
greater things for the future. The statement receipts and disbursements for 
the year ending August 31, 1916 showed balance hand that date amounting 
$5,906.14. The receipts during the year aggregated $39,088.19, made prin- 
cipally Journal-Bulletin subscriptions, textbook and other revenues received 
from chapters and associate membership dues. The total expenditures during 
the year were $33,182.05. The chief items making this amount were convention 
and administration expenses, salaries officers and employees, authorship work 
text books, Journal-Bulletin and other printing charges, and travelling expenses. 

John Arnold, Vice President the First National Bank Chicago, spoke 
before the the topic, Banker the Insti- 
tute Has Made was the title interesting talk, delivered 
Ellsworth, Secretary the Guaranty Trust Company New York City. Fred- 
erick Hicks, Dean the College Commerce, University Cincinnati, selected 
the topic, ‘‘The Law Wills, Federal Reserve Agent Cleve- 
land, spoke ‘‘The Triumph demonstrated the Federal Re- 
serve System. The last three addresses mentioned were delivered the dinner 
‘given the delegates Thursday evening, September 21, the ball-room 
the Hotel Gibson. Casper Roe, Vice President the Market National Bank 
Cincinnati acted toastmaster. 

the session Thursday morning, September 21, symposium 
was conducted Chairman McWilliam the Institute Committee Thrift 
Work. After hearing several reports thrift work various sections the country 
from Messrs. Reed Pittsburgh, Keith Dallas, West Portland and Curran 
San Francisco, address was given Harrison, Secretary Savings 
Bank Section, American Bankers Association, ‘‘Thrift and Public 

The first annual debate for the Institute Cup was held Thursday evening. 
The subject for the debate was, that the closing accounts over 
days acceptance improvement over open book The Syracuse 
Chapter assumed the affirmative this proposition and the negative was upheld 
the Chattanooga Chapter. This debate was undoubtedly one the most 
interesting features the Convention. The speakers displayed considerable 
ability and their work indicated careful study and preparation. The judges 
decided unanimously favor the Syracuse Chapter. The judges were Fred- 
erick Hertenstein, President the Western German Bank Cincinnati, Kenneth 


| . 


Hooker, Vice President and Treasurer the Putnam Hooker Company, Cin- 
cinnati, and Professor Frederick Hicks. 

The debate was presided over Carl Chaffee the First National Bank 
Philadelphia, Chairman the Institute Debating Committee. The Syracuse 
Chapter was represented William Boyd the First National Bank, Albert 
Merrill the Trust and Deposit Company Onondaga, and Arthur White, 
the City Bank. Following are the members the Chattanooga Chapter: 
Rice the American Trust and Banking Company, McDowell the 
same bank, and Simmons the Chattanooga Savings Bank, with Dur- 
ham Alternate. The cup was presented the Syracuse Chapter President 
Bean. won the same chapter for three consecutive years belongs 
that chapter permanently. 

the course his speech Triumph Mr. Wills said: 
people, that the public, have had theory for long time that the banking 
business was semi-public nature, and reason its character that respect 
the public were entitled some degree supervision the business. The people 
have triumphed that theory, since the Federal reserve system under the 
direction Federal Reserve Board appointed the president and one-third 
the directors the banks are appointees the Federal Reserve Board. This 
triumph accounts large measure for the confidence the public has this new 
system. 

“Business men entitled credit have had theory for long time that those 
times stringency the country when normal, credit operations were either 
stifled stopped, could avoided proper system banking. These business 
men have triumphed the establishment these regional reservoirs credit* 
where rediscounts are available for banks and where rates are published. They 
have triumphed, too, the gradual restoration the bill exchange its place 
the prime instrument commercial credit. When the trade acceptance shall 
the rule instead the exception, and when acceptances shall take the place 
open accounts, will triumph the business men the country primarily, 
since they are doing most the work promotion and agitation. There are 
number brilliant exceptions among the bankers who are doing powerful work 
pioneers this field. 

bankers have had theory for long time that banking would 
better and safer basis they were given greater freedom and powers 
handling strictly commercial business. They have triumphed this respect, 
for under the reserve law amended, member banks may now make acceptances 
against imports and exports; they may also accept finance bills foreign bankers 
create dollar exchange; they may also make acceptances covering domestic 
trade. What does this triumph mean? means that opportunity open men 
initiative and knowledge never before the banking business this 

speaking Banker Tomorrow” Mr. Arnold said, should like 
have all our Chapters throughout the United States discussion such questions 
‘the arteries transportation.’ wonder how many you men have given 
serious consideration the difficulties which have confronted our commerce since 
the outbreak war? you realize that when this war came upon us, and 
the great German merchant marine was put out commission, the commerce 
this nation was the mercy the greatest combination shipping interests 
that the world has ever known—the Liverpool shipping pool,—that our commerce 
was carried those transportation lines, just the extent, the degree, that 
they wanted it—that they charged the prices for delivery that they wanted 
charge, and that stood practically helpless? seems that the American 
Institute Banking,—the banker ‘tomorrow,’ ought get busy and study the 
problems our international relations, order that may help educate 
the people our communities see the need for transportation lines. 
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must come understand that indeed and truth are world power. 
The banker tomorrow, mind, must man interested, shall say, 
politics—in our national life, because its meaning our relations with the out- 
side world. would like say, yes, politics, yes, but not partisan politics. 
must study all these questions from the standpoint what best for 
nation, irrespective what our political leaning may be, and from this standpoint 
going close with the plea which have made practically every address 
have delivered since the outbreak the war, and that this: ever there was 
time which nation was given the opportunity demonstrating the one 
thought the patriotism peace, opposed that the patriotism war— 
that nation the United States America. Don’t forget that and don’t misunder- 
stand me. personally, absolutely favor universal military training, 
but want say this, not for conquest, nor primarily for self-defense, but for the 
full development our manhood. Nevertheless, believe absolute prepared- 
ness meet whatever condition may come, but irrespective that, believe that 
order avoid military conflict, we, nation this time, should demonstrate 
one direction that which European nations are demonstrating others. 
have been told and told truthfully that the European nations the citizens have 
laid aside all their differences—they have forgotten politics—and they are stand- 
ing shoulder shoulder one man the defense their home land. seems 
that we, Americans, this day and age, should forget our politics—we 
should forget our differences—we should lay aside all that which causes line 
demarcation between and stand shoulder shoulder, and this the bankers 
tomorrow, you young men, can leaders, not, hope, the defense our home 
land, but lifting ideal way which the world has never seen lifted 
up, and demonstrating nations everywhere what the true ‘Fatherhood God’ 
and the real ‘brotherhood man.’ 


ILLINOIS BANKERS’ ASSOCIATION CONVENTION. 

The members the Illinois Bankers’ Association convened Danville, 
Wednesday, October 4th for their 25th Annual Convention. Wolford, 
President the Palmer National Bank Danville represented the local bankers 
welcoming the delegates the opening the first day’s session. The response 
the address welcome was made John Herbert, President the Citi- 
zen’s State Savings Bank Murphysboro. This was immediately followed the 
President’s annual address, delivered the outgoing President, George Woodruff. 
this session Ex-Speaker Joseph Cannon contributed interesting feature 

The first speaker the afternoon session was Eugene Lamb Richards, Super- 
intendent Banks the State New York. discussed the banking millen- 
nium and how can brought nearer. Albert Dawson, President the First 
National Bank Davenport, Iowa, spoke the question banking reform. 
was followed Ray McNally, who devoted his remarks changing financial 
conditions, and how they can met the country bank. Mr. McNally Vice- 
President the Mississippi Valley Trust Company St. Louis, and one the 
best known the younger bankers Missouri. Senator Henry Hollis New 
Hampshire gave interesting talk the recently enacted Federal Farm Loan 
Act, telling how conceived and carried through this important peice legisla- 
tion. 

The morning session Thursday was opened with address George 
Roberts, formerly Chicago, but now New York, and twice Director the 
Mint Washington. Mr. Roberts was followed one the most interesting 
portions the Convention programme. was participated well known 
Illinois bankers, each one the discussing some particular feature country 
bank management. The following are the names the speakers and the subjects 
which each one spoke: 
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Management and Arrangement,’’ Richmond, Mattoon; ‘‘Account- 
ing, Collections, Aisthorpe, Cairo; Correspondents and 
Reserve Bank,” Hicks, Pittsfield; ‘‘Local Bills Receivable,” Justice 
Craig, Galesburgh; Crane, Quincy; ‘‘Farm Mortgage 
“Legal Points Banking,’’ Jones, Danville: ‘‘Bank Advertising,’’ Guy 
Wickes Cooke, Chicago; ‘‘Sources Income and Expense,”’ Mitchell, Carbon- 
dale. 

the afternoon Harrison Oklahoma, who widely known for his 
oratorical ability addressed the convention. The report the Executive Council 
was rendered Chairman Robert Ward, and Coventry, Treasurer the 
Association, submitted his report. After the various groups had submitted their 
respective reports came the election officers. Walter Rearick Ashland was 
advanced from the Vice-Presidency the Presidency the Association. Robert 
Ward, who had been Chairman the Council, was made Vice-President, and 
Charles Ireland was elected Chairman acclamation. Many the delegates 
and guests arrived Monday and most all were there Tuesday, the day before 
the Convention officially opened. Tuesday afternoon the delegates were taken 
upon tour some the largest manufacturing and industrial plants Danville. 
the evening that day dinner was tendered the delegates and 
ladies attendance Armory Hall. Local bankers acted hosts, and the dinner 
was followed exceedingly interesting entertainment. Wednesday morning 
the visiting ladies were taken automobiles for trip around the outlying districts 
Danville. 4:00 they were entertained the home Hon. Joseph 
Cannon. Thursday 1:00 luncheon was held for the visiting ladies 
the Elks’ Club, and the evening the annual convention dance was given the 
ball-room the same club building. 

Mr. Richards his talk the banking millennium said, part: 

over two years supervising the State banks and trust companies 
New York, with between five and six billions resources, have come firm 
believer the middle way for banking—the middle way between absolute govern- 
ment control and private ownership. believe that the solution for most our 
difficulties lies system complete co-operation between banks and the State— 
co-operation between the State and every officer director banks under its 
supervision, with like co-operation between the banks and their depositors. 

shall probably none see the Day Perfection, but can least 
strive bring nearer—the day that shall see savings banks and savings institu- 
tions completely divorced from, and not competing with, commercial banks and 
trust companies. That day should see more complete co-operation between the 
Federal Reserve system and the various State systems banks. That day should 
see perfected independent system each State, having aid each State 
Banking Department State Clearing House Association State institutions, 
with power issue Clearing House certificates and with guaranty sinking fund 
for depositors voluntarily contributed the members each association. When 
that day comes shall have what believe the the ideal relation between the 


government and banks—namely Co-operative Supervision, with the State 


settle disputes and prevent injustice and exaction. Any step toward this final 
result represents sincerity government, the recognition the principle which 
believe are again turning—after being tempted worship the graven images 
semi-socialism—the principle that the least interference with business the 
State brings the highest fairness, efficiency and prosperity. That policy makes for 
consolidation and construction. represents progress with prudence. repre- 
sents real financial preparedness this country for what surely coming—nay, 
what really here—an established position the bankers all the Nations 
the earth.” 
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TWO CLEVELAND BANKS SHOW THRIVING CONDITION. 


The First National Bank Cleveland announced recently that not only 
the largest national bank Ohio, but also the largest national bank the first 
seven receive charters from the government. 

1836 this institution was granted charter number seven, and during the past 
few years its remarkable growth has carried past the six banks that secured 
earlier charters. The statement issued September 12th shows that the deposits 
the First National Bank Cleveland have risen more than $54,000,000, and 
the resources more than $60,000,000. The combined resources the pioneer 
national bank Cleveland, together with those the affiliated First Trust and 
Savings Company, now total more than $83,000,000, showing increase more 
than $19,000,000 during the past year. 

The First Trust and Savings Company. Cleveland announced that during 
the past year has opened approximately 18,000 new savings accounts. Despite 
the fact that this bank just three years old, has built deposits the amount 
$21,000,000, and its resources exceed $23,500,000. During the past year, the 
savings department opened new account every ten minutes the banking hours 
the year. has also been estimated that one person each forty-two the 
Sixth City opened account this bank during the same period. 


ADDRESS JOHN ROVENSKY. 


the banquet the Rotary Club New York City, held the evening 
October 3d, Mr. John Rovensky, Vice-President the National Bank 
Commerce expressed the view that our present commercial activity, although 
brought into being war conditions, had quickened our entire economic structure 
and become genuine and healthy prosperity. 

dwelt upon the importance the fact that the United States economic 
unit, i.e. that produces within its own borders practically all the commodities 
that are required satisfy man’s wants and consequently required but the nor- 
mal functioning each part the ecomonic body produce that condition 
perfect economic health—prosperity. 

Mr. Rovensky stated that did not fear any evil results from the present 
influx gold believed that would time adopt legal measures which 
would insure the proper concentration this gold within control the Federal 
Reserve banks, where would scientifically administered for the benefit the 
country whole. While would undoubtedly compelled part with some 
this gold the conclusion hostilities, the Federal Reserve Board could 
regulate the outflow that harmful effects would result. 

stated that seemed him that all danger financial panics the future 
had been permanently removed the enactment the Federal Reserve Act; 
this constructive piece legislation had last properly organized our financial 
structure and, while business depressions might come the future, financial 
panics are impossibility. 


ST. LOUIS BANK ISSUES FARM LOAN ACT PAMPHLET. 


The Mechanics’ American National Bank St. Louis has issued pamphlet 
form the complete text the Federal Farm Loan Act. The value the pamphlet 
greatly enhanced reason the fact that contains comprehensive marginal 
notes, analyzing each section and paragraph the statute, well complete 
index the Act. number banks have issued pamphlets pertaining the 
Farm Loan Act, but the one sent out the Mechanics’ American more complete 
than any similar booklet that has yet appeared. 
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FORTY-SECOND ANNUAL CONVENTION THE 
AMERICAN BANKERS’ ASSOCIATION. 


Kansas City, Mo., was the scene the Forty-second Annual Convention 
the American Bankers’ Association, which began Monday September 25th 
and continued throughout the week. The meeting was the largest, with one excep- 
tion, that Chicago, 1909, thus far held the association. 

was announced the business session the Association that the enrollment 
membership now totals 16,107. 

would difficult indeed conceive more truly representative body 
American men than those who gathered Kansas City during the week Septem- 
ber 25th. The conventions the American Bankers’ Association are unique 
that they bring together men from every corner the country who, while they 
are all engaged the same work, are means one mind the problems 
presented. This convention mere empty ceremony self praise. 
forum where the questions which confront the nation are debated. Each proposi- 
tion has its supporters and its opponents. Whoever addresses this convention 
must sure the grounds upon which his assertions are based. That explains 
why the proceedings these conventions are interest, not only bankers, but 
every one who takes notice the trend affairs. measure, this condition 
explains the vast growth and development the Association. 


BUSINESS SESSIONS THE ASSOCIATION. 


The first days’ session the Association was called order the Convention 
Hall Thurdsay, September 28, the President, James Lynch, 9.30 
The invocation was offered the Rt. Rev. Thomas Lillis, Bishop the Diocese 
Kansas City and addresses welcome were spoken Hon. George Edwards 
Mayor Kansas City and Perry, President the Kansas City Clearing 
House Association. 

Responding the addresses welcome, President Lynch, his annual address 
referred the Federal Reserve Act the most important subject before the 
American bankers today. all those who are inclined criticize the Act, 
said: ‘‘Wait. The conditions which have existed for two years past are abnormal 
and furnish evidence what the Federal Reserve system can do. one sense 
the reserve banks have not been operation and yet but stop consider 
they have accomplished many 

While sympathizing strongly with the country banker, who experiencing 
loss revenue through the operation the check collection plan, inaugurated 
under the Federal Reserve Act, nevertheless found the plan much recom- 
mend it. said: 

must all recognize that improved transportation, lessened time transit, 
reduced insurance and express charges, together with competition, have worked 
reduce eliminate exchange charges, and that the reserve Act doing more 
than hasten process which was already well under way. the check collection 
plan now published, some modification the plan, provides more economical 
way collecting checks than the one now use, will inevitably succeed. 
does more than diminish the amount float and cut out the roundabout 
methods collection, now used minimize charges, will succeed, and our 
opposition puts the position workingmen objecting labor-saving 

the course his address touched upon the recently enacted Federal 
Farm Loan Act. While felt that the act will prove workable, was the belief 
that contains great possibilities for commented upon this legislative 
enactment follows: ‘‘When the Government places its credit behind one class 
the community, matter how important the class may be, setting pre- 
cedent which sure followed demands for assistance from other classes 
equally worthy. part the end sought sociological and fact effort 
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stem the drift population the cities. Lower rates interest and greater 
facilities for getting into debt will not themselves serve accomplish this result. 
The men who have the most intimate experience with farm conditions generally 
believe that borrowing already too easy for the 

Mr. Lynch found occasion during his discourse touch upon the conditions 
created the European war, the American loans the Allies and the shipping 
laws. closing urged all bankers work with the Federal Reserve Act and 


not against it, lend their energies making succeed instead seeking out its 
defects. 


HON. PAUL WARBURG’S ADDRESS. 


the business session the Association September 29th, Hon. Paul 
Warburg delivered address the Reserve Problem and the future the Federal 
Reserve System.” 

Referring the radical change the matter reserves brought about the 
Federal Reserve Act, said: 

“Tt created system central banks which, co-operating with one another, 
were from then exercise two important functions relation their member 
banks; first, provide sufficient gold cover for the country’s gold obligations, 
and, second, provide the machinery for turning, whenever desired, the member 
banks’ commercial assets into available credit balances, cash. 

“The first function relieved the member banks the necessity keeping 
their vaults large amounts gold for the general protection the country; the 
second rendered unnecessary the so-called reserve balances with correspondents 
reserve and central reserve cities. The safe and effectual transfer these bur- 
dens the Federal Reserve banks must predicted, however, upon sufficient 
mobilization and concentration gold the hands the Federal reserve banks, 
and, furthermore, upon the existence large volume standardized commercial 
and banking paper, easily rediscountable without red tape with the Federal reserve 
banks. This where the Federal Reserve Act stopped half way. did not say 
the member banks, ‘Maintain with the Federal reserve bank minimum 
balance sufficient for the general safety the country, and whatever cash you 
keep excess that your own vaults—be that gold silver Federal reserve 
notes—is your own concern. But bear mind that the larger the gold fund 
produced the combined contributions from your own vaults, the stronger will 
the protection you and the entire country.’ The law continued, instead, 
the anomaly requiring member banks lock their vaults hundreds 
millions dollars, thus preventing them legal enactment from giving additional 
strength their own protective system, even they should want so. 
further created the anomalous situation that, while balance with Federal 
reserve bank could considered reserve, the Federal reserve note could not 
counted, despite the fact that prior lien against the assets the bank, 
and the obligation the United States, while the balance not. 

“This inconsistency certain extent least—has been cured; Congress 
having passed, upon the recommendation the Board most important amend- 
ment authorizing the Board permit member banks keep any portion their 
required vault reserve balances with their Federal reserve banks. passing 
this amendment, Congress has opened the path for great strides advance, and 
remains seen now, how far the bankers the United States will able 
seize this opportunity doubling the strength their Federal reserve banks.” 

Mr. Warburg strongly urged his hearers co-operate the utmost keeping 
their balances with the Federal reserve banks high and their vault money down 
the minimum that their own till requirements would safely and conveniently 
permit. said, strengthening the Federal reserve 
banks you are strengthening yourselves.” 
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amendments recommended the board, most which have now become 
law, such power ownership certain bank stocks operate foreign 
countries, accept drafts for domestic transactions, and for certain classes 
finance drafts for the promotion our foreign banking, make loans mort- 
gages, etc., are evidences the board’s policy this respect. the same spirit, 
the board hopes that national banks will granted the power operate branches 
cities where state laws not prohibit state banking institutions from operating 
similar branches. Some banks have raised cry alarm and have severely 
arraigned for appearing foster branch banking monopoly apt crowd out 
the small bank. But where state banks and trust companies enjoy the right 
operate branches (in New York City alone there are over 100 branches such 
institutions) small banks are already subject the competition these state 
bank and trust companies branches. National bank branches would, therefore, 
hardly add the alleged discomfort the small banks, while appears unfair 
deny this right national banks where their competitors, the state institutions, 
freely exercise it. 

not believe that should adopt the Canadian European branch 
banking system. contains elements excessive centralization that, with the 
American spirit aggressive fight for supremacy and control, would lead un- 
sound and undesirable conditions. But, restricted city lines—where state 
laws permit—branch banking would not justify outburst hysterical fear 
the octopus. would rather give opportunity the smaller and weaker 
banks would thus enable them more effectively meet the com- 
petition their more powerful neighbors, make better profits and give 
better facilities the customers they serve. 

and public opinion will not permit the state institutions long 
remain the position shirking their duty towards the nation and the state banks, 
the expense the national banks, and the detriment the entire country, 
cannot afford refuse bear their fair share the burden, nor can they afford 
deprived their fair share the advantages. 

not deny that, for some state institutions, particularly those that have 
private bankers their boards, may prove hardship lose some valuable 
directors, and that free balances with Federal reserve banks mean some loss 
interest for most these potential state member banks. But that the price 
paid for system which insure the banks and the industries the 
country against the horrors some the panics the past and which will give 
the possibility future growth relative safety under modern system 
mutual protection—then these sacrifices ought borne cheerfully every 
body as, indeed, being none too onerous. 

“At the time the opening the Federal reserve banks, Sir George Paish 
said me, ‘The future your system will depend upon your ability get under 
the control the Federal reserve banks the scattered gold your country.’ Two 
years have passed since. have made great headway many respects, but the 
organized control our gold still its incipient stage. One reason for this 
disappointing condition that the state institutions have not done their duty 
towards the system; the other that there has not been enough clear thinking 
and too much immature criticism. Congress will not give the necessary relief 
until there greater accord the minds the banks and our financial writers. 

occurred some our critics that, before assailing us, should 
their duty stop consider that there difference between reserves central 
banks and member bank reserves, and that green back and Federal reserve 
note are different day and night—the one issued perpetual currency 
pay 200 millions the government’s debts and the other issuable only against 
the purchase self-liquidating paper, expanding and contracting according 
the amounts invested, and secured generous minimum reserve gold? 


‘ 
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Let them bear mind that was that kind superficial but persistent criticism 
that stood the way banking reform years gone by; that made endure 
the painful experience 1907 before submitting the remedy more modern 
methods and that delayed final action until, half prepared, had meet the 
storm 1914, subject disturbances and sufferings which might have avoided, 
and losing opportunities which should have been ours.”’ 


MR. VANDERLIP’S ADDRESS. 

The business session the Association September 28th heard address 
Mr. Frank Vanderlip, which presented clear light many the difficult 
problems, which the greatest minds the country are working today. Mr. 
Vanderlip spoke the need universal military, industrial and economic prepared- 
ness, which means ships and armament but has with 

the question preparedness said: 

are have anything like true preparedness, however, must embrace 
much besides physical training. Back physical training there must moral 
training. There must the creation public opinion that will think deeply 
and clearly regarding the great international questions that are facing. 
have need for developing clear-cut, clear-sighted public opinion that will see 
things they are and that will have courage without audacity, firmness without 
impetuosity. need have what have not now—a public opinion that would 
not permit shuffling attitude regard international issues, opinion that 
would make temporizing the handling our foreign relations impossible where 
fundamental principles are 

Mr. Vanderlip uttered economic truth, the soundness which will readily 
grasped, the following language: 

large proportion our people not understand that the community, 
whole, interested the increase production. There is, the contrary, 
prevailing idea that the wage earning class interested restricting production. 
They hold that view because they believe that the employer natural enemy, 
‘or more often, that there not enough work around all laboring men, and, 
therefore, that should made far and last long possible. 
easy enough see how such fallacy has been bred the alternating periods 
activity and depression the past. is, course, one the greatest all 
economic fallacies. There could scarcely greater drag upon industry 
greater impediment general progress than have such idea fixed generally 
the minds men. Such fallacy generally held actually worse than war, for 
when war runs its course, recuperation can follow, but when the idea restriction 

production means secure individual prosperity becomes fixed men’s 
minds has the same effect upon production that perpetual drought would have 
upon grain 

touched upon the economic loss which falls upon community result 
idleness the part those who should factors production. ‘‘The waste 
the said, comes from having able-bodied men idleness 
perhaps even more serious waste than results from having able-bodied men 
under the discipline army life. problem more worthy investigation 
associations business men than this one reducing more even production the 
amount idleness, voluntary and involuntary. The most practical effort toward 
solving this problem unemployment has followed the organization industry 
into stronger units. Industry organized equipped with greater reserve re- 
sources. Large industrial units tend steady both prices and production and 
give greater regularity employment. this were more clearly understood, 
would offer potent argument against government interference with economical 
large-scale 


closing, after referring what the British people have accomplished indus- 
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trially since the outbreak the war, Mr. Vanderlip said: industry the 
United States make the same progress? There warning the fact that adversity 
usually better teacher than prosperity. The latter comes fortuitous cir- 
cumstances and enjoy it, relax, and take our ease, while adversity puts men 
upon their mettle and calls all their resources some respects stronger 
after the war. shall richer, productive equipment will better than ever 
before, but these will not avail without spirit unity and good understanding 
our industrial organization. The account give ourselves will depend 
iast upon the men behind the machines. have opportunity such country 
ever had lay the sure foundations great future, but must not lose our 
heads. must harmonious and efficient people. must work for our 
common interests, employer and wage-earner striving together, and the Govern- 
ment backing them properly can. must not intent upon dividing 
the proceeds present prosperity that fail safeguard its permanence.”’ 
THE COMPTROLLERS ADDRESS 

his address, entitled ‘‘The Soul the before the National Bank 
Section the Baltimore Hotel September 26th, Hon. John Skelton Williams, 
Comptroller the Currency, brought before his audience figures expressive the 
country’s growth and indicative the progress and growth the national banks 
particular. 

said, our national banks, whose total resources 
1902, amounted just six billion dollars, for the 4,535 national banks then 
operation. Today there are 7,600 national banks with fourteen billion dollars 
resources. this brief period the resources national banks have doubled, 
with two billion dollars additional resources thrown for good measure. 
the summer 1902 the deposits the national banks were 4,468 million dollars. 
the time the June, 1916, call, these deposits amounted 10,877 million 
dollars, increase 6,409 million dollars, 143 per cent. 

“Deposits our national banks alone now exceed 250 million dollars the 
aggregate deposits held all banks, national and state, including trust companies 
1902—just fourteen years ago. 

1902 the total deposits State Banks, savings banks, trust companies 
and other banking concerns under State supervision aggregated six billion, one 
hundred and fifty-seven million dollars. June 30, 1916, the deposits these 
State Banks and trust companies were reported billion, 350 million dollars, 
increase 149 per 

answering criticism the Federal Reserve system the effect that 
national banks are becoming less profitable their shareholders, Mr. Williams 
said: gratified able tell you that notwithstanding the lower interest 
rates which have prevailed since the inauguration the Federal Reserve System, 
and despite the fact that Federal Reserve Banks pay interest reserve balances, 
the latest official returns the national banks indicate that the aggregate their 
earnings, both gross and net, are now far greater than any previous period 
the history the national banking system. 

“In 1899 the gross earnings all national banks were less than 150 million 
dollars and their net earnings slightly under million dollars. For the calendar 
year, 1916, the indications are that the gross earnings, based upon the actual 
returns for the first six months, will approximate 600 million dollars, and net 
earnings over and above all expenses and losses 170 million dollars.” 

Mr. Williams took issue with those statements which have appeared the news- 
papers declaring that national banks are week week surrendering their Federal 
charters and reorganizing state banks. gave figures contradictory such 
statements: 

“From the opening the Federal Reserve Banks November 16, 1914, Sep- 
tember 16, 1916, one year and ten months, the Comptroller’s office has issued 
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charters 248 new national banks, with aggregate capital $15,249,500. 
During the same period 180 National banks increased their capital the extent 
$20,762,700. The aggregate number new charters and banks increasing their 
capital was therefore 428 and the aggregate new capital authorized $36,012,200. 
During the same period 133 banks other than those consolidating with other na- 
tional banks went into liquidation, their aggregate capital being $11,183,000; 
banks reduced their capital the same time the extent $2,710,000, 
that the total number banks liquidating reducing their capital other than 
those consolidating with other national banks was 166 with capital reduction 
$13,893,000. addition the above, during this same period there were 
national banks placed charge receivers; representing aggregate capital 
$2,635,000. this number, eight with aggregate capital $530,000 have 
been restored solvency. 

records thus show that since the opening the Federal System, 
(excluding the banks consolidating with other national banks), the number new 
banks chartered plus the number existing national banks which have increased 
their capital exceed 243 the number national banks which have gone into 
liquidation which have reduced their capital, and the capital the newly char- 
tered banks plus the increased capital existing banks exceeds $20,014,200 the 
capital all national banks which have gone into liquidation which have re- 
duced their capital. The Comptroller’s office has also refused about thirty applica- 
tions for charters for new national banks during the same 


MR. McWILLIAM’S TALK NEW SAVINGS ACCOUNTS. 


“The Business Getting New Savings Accounts,” was the topic which 
McWilliam, Manager the Department Publicity and New Business 
the Security Trust and Savings Bank Los Angeles, Cal., addressed the Savings 
Bank Section the Muehlebach Hotel the afternoon Tuesday, September 26. 

Mr. McWilliam advocated the installation special department publicity 
the ground that such department may worth many times what costs 
the internal co-operation alone. Furthermore such depart- 
ment will effect large economies the intelligent direction publicity expendi- 
tures and the preparation copy for booklets, newspapers, etc. His discussion 
was replete with practical suggestions and regret that our limited space will 
not permit the reprinting his speech full. 

Referring advertising generally, said: 

continually amazed the amount so-called syndicated advertising 
matter which purchased bankers. This matter generally prepared some 
large center without reference the local conditions any particular community 
and offered being equally effective for the large city bank the small country 
bank. And bankers continue ‘fall for use slang expression. 

contend that man New York, Boston Chicago, without intimate 
knowledge local conditions, can not write effective advertising for San Francisco 
Denver, Kansas City rural communities, any more than man located the 
latter places can for the former. course syndicated matter has proven 
boon small banks many localities where happened fit and will prove 
boon many others the authors will but divide the country into zones, study 
the general conditions under which banks operate each zone and prepare adver- 
tising especially for such banks, instead taking advantage bankers’ lack 
time devote such matters selling them something wholly inappropriate. 

have always felt, someone has expressed it, that mutual savings banks 
perform function second only that the church, and churches not 
hesitate advertise order aid them saving souls, seems that mutual 
banks quite consistently might advertise aid them saving people from the 
evils improvidence, long such advertising confined reasonable 
amount. 
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President Commercial National Bank, Kansas City. 
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banks large small, city country, there one point where all 
must begin they are successful getting new savings accounts, any 
other kind, and that point lies within the bank. teller cashier with grouch 
will waste whole year’s advertising appropriation. What does avail you 
advertise that the man with dollar welcome the man with thousand, 
the man with the dollar finds that isn’t so? 

“Every teller other person who comes contact with the public should 
made feel that important member the new business department. 
position through his daily contact with your customers offer valuable 
ber your force should impressed with the fact that the success the bank 
depends fundamentally upon its SERVICE and you have man who not 
enthusiastic that service, should encouraged hunt another job speedily.” 

Mr. McWilliam was unable reconcile the employment solicitors for savings 


GOEBEL, CHARLES HINSCH, 
President Elect American Bankers Association. Vice-President Elect American Bankers As- 


Cincinnati 


accounts with the ethics banking: human nature for solicitor, matter 
how high type may be, order get the accounts upon which his living 
depends, sooner later, even though unintentionally, say something derogatory 
some other bank, and believe that reputable banker cares placed 
that position. the other hand believe thinking people will look askance 
any bank which sends men after their small savings and offers premium for 

pointed out that much money wasted novelties which have little 
actual advertising value, but took occasion refer home and pocket banks 
very effective means securing new accounts. spoke the fact that banks 
are more than likely overlook the value good will, especially cities where 
competition keen. ‘‘Frequently are all solicited for advertising,’’ said. 
“in various publications church societies, fraternal societies, labor organiza- 
tions, etc., and our first impulse may turn them all down possessing 


sociation, President Fifth-Third National Bank, 
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little advertising value. However, if, for instance, giving woman three 
dollars for advertisement the cook book the Ladies’ Aid Society the 
Squeedunk Methodist Church you can develop the good will hundred women 
money well spent and organizations such have mentioned appreciate 
that kind co-operation and talk about it. believe every advertising appro- 


priation should contain item for good will advertising and the keenerthecompeti- 
tition the larger should the item-. 


OFFICERS FOR 1916-1917. 
Goebel, President the Commercial National Bank, Kansas City, was 
elected President the American Bankers’ Association for the ensuing year and 


Hinsch, President the Fifth-Third National Bank Cincinnati, was 
elected Vice President. 


Residence Long, Longview Farm. 


The following were elected officers the different sections: Trust Company 
Section—Uzal McCarter, Newark, J., President; Frank Blair, Detroit, 
Mich., Vice President. National Bank Calfee, St. Louis, Mo., 
President; Elwood Cox, High Point, C., Vice President. Savings Bank 
Section—George Edwards, New York City, President; Noel, Chicago, 
Ill., Vice President. Clearing House Section—W. Vincent, Spokane, 
President; John McHugh, New York City, Vice President. State Secretary’s 
Section—S. Rankin, Ohio, President; George Bartlett, Wisconsin, First 
Vice President; Frederick Colburn, California, Second Vice President. 


CONFERENCE COUNTRY BANKERS 
The meeting the country bankers was called order the Convention Hall 


Tuesday, September 26, Mr. Nathan Adams, who acted presiding officer 
the meeting. Mr. Adams stated explicit terms the object the meeting, 
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which was ‘‘to have section the Federal Reserve Act, which objectionable, 
opinion, per cent the membership the Federal reserve system, 
either amended 

result the conference the following resolutions were adopted and submitted 
the Business Session the Association: 

The purposes the Federal Reserve Act are mobilize the reserves 
and unify the National banking system, thereby providing elastic currency 
and system re-discounts, and 

The Act has the possiblities preventing the suspension 
cash payments banks, thereby making the country safe from currency panics, 
and 

Section said Act providing for the so-called par collection 
checks not feature necessary the attainment the objects sought the 


City Residence Long, Kansas City, Mo. 


Federal Reserve Act, and the system collecting checks now operation under 
the law, interpreted and applied the Federal Reserve Board, works serious 
hardships upon and heavy losses thousands country banks and 

the belief the majority bankers that Congress did not in- 
tend deprive the banks legitimate profit, therefore 

“Be resolved, That the American Bankers Association, while approving 
the fundamental principles the Federal Reserve Act and expressing loyalty 
the Federal reserve system, protests against the provisions the Act relating 
the collection checks, and instructs the Committee Federal Legislation 
the American Bankers Association endeavor secure amendments the 
Federal Reserve Act, providing for the establishment collection system which 
fair and equitabie all banks and the general public. 
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“Be further resolved, That the president the American Bankers Association 
authorized and directed appoint committee twenty-five bankers, fifteen 
whom shall country bankers, and ten whom shall reserve city bankers, 
and that this committee co-operate with the Committee Federal Legislation 
the American Bankers Association bringing about the enactment the desired 

THE ENTERTAINMENT FEATURE. 


The entertainment feature the convention was elaborate scale. The 
first night, Monday, informal reception and get-acquainted function occurred 
the convention hall. The second night, Tuesday, the Thrift campaign the 
was represented the same hall moving pictures. 

But the principal feature took place Wednesday, when the entire day was 


Mr. Long, addressing the Bankers Longview race-track grandstand. 


devoted visit Longview Farm, through the courtesy Mr. Long, 
the owner. 

Ten hundred and eighty automobiles were employed transport the bankers 
and guests this, the most magnificent stock farm the face the globe. 

The farm located some twenty miles from the heart the city, the best 
farming section the great State Missouri. The topography this productive 
section, from agricultural standpoint probably not surpassed anywhere 
the world. 

The Longview farm comprises 1582 acres, what termed rolling land and 
better farming soil lays out doors this country. 

This land was purchased Mr. Long the latter part 1912, from fourteen 
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different farmers, but possession was not obtained until March, 1913, and the 
improvements were all made since that date. 

Were not for the new appearance some the material the various build- 
ings, one would suppose that many years had been consumed the development 
this wonderful, attractive place. 

The operation this great enterprise systematic the operation any 
banking institution the country. 

There are 175 men and women employed the farm the various departments. 
Under the care these people there are 786 head live stock, buildings 
date, among which are the family residence, view which seen another 
page, General Manager’s residence, Assistant Manager’s residence, church and 
school house, office building, four green houses, club house, grand stand, seating 
eleven hundred, race track, half mile course, band stand, pergola, boat house, 
saddle horse manager’s residence, hog manager’s residence, dairy cottage, three 
Jersey herd barns, saddle horse barn, draft horse barn, calf and shelter barn, 
show horse barn, power house, garage, tent city buildings, hotel, apartment build- 
ings, tenement buildings and number others. 

The live stock can classified follows, saddle horses, harness horses, 
Percheron horses, stallions, colts, mules, 232 Jersey cattle, 375 Jersey 
hogs. 

The milk from the dairy certified the Jackson County Medical Milk Com- 
mission, the output the present time being 1000 quarts perday. Every animal 
the Jersey herd registered, which assurance the merit the animal. 

The principal feature the day’s entertainment the farm was the exhibition 
horses the race track which began and lasted until nearly 
the fine horses were exhibition, and the opinion the 4500 visitors the 
exhibition surpassed any the New York Newport horse shows. 

There were three trotting races with horses each race, and potato 
race and costume race were provided, both which created great merriment. 

One the most interesting features all was driving and riding Miss Loula 
Long, daughter Mr. Long. 

Miss Long probably one the best horse women America. She seems 
understand every animal she rides drives and have complete power over them. 

another page present view over 1000 automobiles parked the 
hillside back the race track, which conveyed the guests and from the farm. 

the untiring efforts Mr. Perry, President the Southwest National 
Bank Commerce Kansas City, the delegates and guests the forty second 
annual convention the American Bankers Association owe debt gratitude. 

Mr. Perry regarded one the ablest bankers the Southwest. His manage- 
ment the Southwest National Bank Commerce emphasizes this fact, and 
one the most genial men the banking fraternity. 


ANOTHER MAN HONORED. 

Mr. Leroy Mershon, who for several years has been Publicity Manager 
the United States Mortgage and Trust Company, New York was made Secretary 
the Trust Company Section the American Bankers’ Association Kansas 
City. Mr. Mershon not only worthy the position but capable every par- 
ticular. Princeton man and takes with him his new position experience 
and education and character beyond reproach. 

began his banking career the First National Bank Princeton. While 
there was tendered position the Real Estate Trust Co. Philadelphia. 
While with this company became member the Philadelphia chapter the 
1912 went New York the United States Mortgage and Trust 
Co. and was soon placed charge publicity that company. His manage- 
ment that department was the stepping stone the responsible position now 
occupies, and his training and experience will prove great value him and 
the Trust Company Section. 
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PEOPLES STATE BANK DETROIT. 


JAMES KEENA 


The election Mr. James 
Keena, President the Peoples 
State Bank Detroit suc- 
ceed the late George Lawson, 
was wise selection the part 
the directors. 

Mr. Keena had been Vice 
President the bank 
January, 1914. Prior that 
time, had been the counsel 
the bank for number years, 
and was considered one the 
leading men the legal pro- 
fession Detroit. 

Hiscloseassociation withthetwo 
former Presidents, Messrs. George 
Russell and George Lawson, 
together with his legal knowledge, 
equipped him for the position 
now occupies. 

Other deserving promotions 
the directors were those Henry 
Borgman, who for number 
years has been Cashier the 
Savings department, that 
Vice President, Mr. Bodde, 
who was formerly Assistant 


the President, Vice President, 
Austin Wing, formerly Cashier 
the Commerce department, 
Assistant the President and 
Mr. Cudmore, former 
Assistant Cashier, Cashier. 

The Peoples State the largest 
bank Michigan. September 
reported deposits $61,184,868, 
total resources $67,352,284, capi- 
tal $2,500,000, surplus and prof- 
its $3,667,326. 

The followiny are the directors: 
Russell Alger, George 
Barbour, Barbour, John 
DuCharme, Jeremiah Dwyer, 
Frank Hecker, Fred Hodges 
Hutchins, James Keena, 
Ledyard, James Mc- 
Millan, Mason, Fred 
Howie Muir, Nash, Tru- 
man Newberry, Henry Russel, 
Hugo Scherer, Schulte, 
Angus Smith, Homer Warren. 


HENRY BORGMAN 
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MARK SKINNER JOINS FIRST NATIONAL ST. PAUL. 


Mr. Mark Skinner, formerly Vice-President and Manager the Commercial 
National Bank Great Falls, Montana, has been made Vice-President the 
First National Bank St. Paul, and assumed his duties that capacity October 
2nd. Mr. Skinner has wide acquaintance throughout the Northwest, and for 
several years has taken active and agressive part financial affairs Montana. 

entered the employ The First National Bank Great Falls clerk some 
twenty years ago, remaining with that institution until elected cashier. re- 


MARE SKINNER 
Vice President, First National Bank St. Paul. 


signed from that position found the Commercial Bank and Trust Company 
Great Falls, which was organized state bank. Within few days year 
from its opening, this bank showed footings more than million dollars, re- 
markable record for new bank city the size Great Falls, which already had 
four vigorous and healthy financial institutions. Today the deposits the bank 
founded Mr. Skinner are almost million and third. 

Mr. Skinner has long been one the active leaders the Montana Bankers’ 
Association, and for four years was Secretary-Treasurer the organization. 
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INVESTMENT BANKERS ASSOCIATION CONVENTION. 

the Hotel Sinton Cincinnati October 2nd, 3rd, and 4th, the Investment 
Bankers Association America held its Fifth Annual Convention. large amount 
important work was accomplished during the days the meeting, and the 
convention was complete success from every point view. The attendance, 
which approximated 550, was the largest the history the Association. 

Sunday afternoon, October Ist, those attending the convention were treated 
motor trip over the boulevard system Cincinnati. More than 125 auto- 
mobiles were provided for the accommodation the delegates and guests. After 
the completion the business session October 2nd, there was four-hour 
boat ride the Ohio River, starting 4:30 golf tournament was held 
Tuesday afternoon, and informal dance was given the hotel Tuesday 
evening. the banquet Wednesday evening, Melish the Cincinnati 
Chamber Commerce acted toastmaster. The speakers were United States 
Senator Robert Owen and Roland Baggott, Probate Judge Bacon, Ohio. 
Senator Owen discussed the Federal Reserve Act his speech. 

The following are the officers the Association for 1916 and 1917: President, 
Lewis Franklin, the Guaranty Trust Company New York; Vice Presidents, 
Allen Hoyt, the National.City Company New York; John Blunt, Jr., 
the Merchants Loan and Trust Co., Chicago; Barrett Wendell, Jr., Lee, 
Higginson and Co., Boston, and Wright Wright Investment Co., 
Kansas City, Mo., and William Baker, Jr., Baker, Watts and Co., 
Baltimore; Secretary, Frederick Fenton, Devitt, Tremble and Co., Chicago 
and Treasurer, Sheppard Smith the Mississippi Valley Trust Co., St. Louis. 


THE PRESIDENT’S ADDRESS. 


his address President the Association, Lewis Franklin, the Guaranty 
Trust Co. New York, gave particular attention the railroad problems the 
day the light their effect upon the investment bankers and the general public. 

said part: 

“As regulated monopoly has become the practice our. municipalities, 
regulated competition has been instituted the relations the Federal Govern- 
ment with our interstate transportation system. Federal regulation railroads 
rates, both intra and inter state is, believe, sound principle and beneficent 
practice, but can never practical have our great transcontinental systems 
subject one master whole and masters their several parts. The 
time coming, and trust not far off, when the regulation our railroads 
will taken entirely out the hands the several state legislatures and placed 
where belongs—in the hands the Interstate Commerce Commission. Some 
our legal friends may tell that this cannot done; that the sovereign power 
the states granted them the Constitution cannot taken away; that they 
must continue supervise and control the corporations which they have created. 
Sovereign power was not given each state without exception, but certain import- 
ant functions were reserved solely for the Federal Government, including the 
control commerce between the several states and the establishment post 
roads. 

“It must remembered that the time the adoption the constitution 
there was the mind none its framers conception our modern systems 
railroads, telegraphs, telephones steamships. Interstate travel was 
post roads and over the establishment such means communication Congress 
was given power. This power was not limited interstate roads, but was general 
character, thereby indicating that intrastate transportation only part 
interstate traffic, and that control should not divided but centered the Federa] 
Government. firmly believe that had present conditions transportation 
existed that time, that sole power regulation all transportation would 
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have been delegated the Federal Government, and sincerely hope that this can 
shortly brought about Federal legislation. 


REPORT RAILROAD BOND COMMITTEE. 


John Blunt, Jr., the Merchants’ Loan Trust Co., Chicago, Vice Presi- 
dent the Association and Chairman the Municipal Bond Committee presented 
interesting report, behalf his committee, which made several thoughtful 
recommendations looking toward the betterment and improvement conditions 
with respect the issuance and disposal railroad bonds. 

The following excerpts taken from this report indicate the valuable work which 
has been accomplished this committee and the painstaking attention which 
has given the performance its duties. 

“Our position intermediaries between the railroads and the investors should 
one great influence, and our duty, see it, threefold: 

must endeavor turn public sentiment from its attitude antagonism 
one fair play the railroads. 

“2. must use our effort prevent that kind financial mismanagement 
which has resulted disaster some our best systems and which to-day more 
than any other one thing prevents the recognition the just needs the railroads. 

“3rd. Above all must insist the proper protection the capital invested 
the railroads and surround railroad mortgages with such safeguards that they 
may hold their place among our prime investments. 

“Our subject broad and its angles numerous that impossible for 
your committee more than cover what seem some the most important 
points, and are offering for your consideration the following recommendations: 

“Ist. That railroad bonds issued providing for three classes bonds under 
one mortgage, covering both road and equipment. (a) Sinking Fund Bonds 
running say years, redeemable moderate premium with cumulative 
sinking fund about per cent per annum, sufficient retire both principal 
and interest maturity. (b) Convertible Bonds without the sinking fund ‘pro- 
vision the theory that investors desiring the convertible feature shall forego 
the sinking fund privileges. The conversion these bonds into stock from time 
time should increase the equity behind the remaining bonds. (c) Equipment 
Bonds payable serially from years, the present method issuing serial 

bonds, payable years, secured equipment alone, discontinued 
rapidly practicable. 

“2nd. Provision the part railroads for adequate charges account 
depreciation equipment. 

Federal incorporation railroads and approval issues railroad secur- 
ities some Federal commission. 

Changes the form railroad 

“From our standpoint, there seems room for argument the desira- 
bility Federal incorporation. The railroads will relieved immense 
burden having one master instead 49, and the Federal supervision securities 
should prevent repetition the financial scandals the past. these questions 
the railroad executives and your committee are entire accord. 

“The sinking fund recommendation identical with that suggested last 
year’s committee, and this point that your committee has spent its greatest 
efforts. The attitude the association shown the responses received from its 
members the following question: ‘‘Do you believe that reasonable sinking 
fund would materially broaden the market for railroad There were 197 
affirmative and only negative replies. 
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